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IN THE 


United States Court of Appeals 


Distkict of Columbia. 


No. 9414. 

REAL ESTATE TITLE INSURANCE COMPANY 

corporation, Petitioner , 

v. 

DISTRICT OF COLUMBIA, Respondent. 


a 


No. 9415. 

COLUMBIA TITLE INSURANCE COMPANY, 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 


On Petitions for Review of Decisions of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF OF PETITIONERS. 


JURISDICTIONAL STATEMENT. 

These are petitions for review (Joint App. 12-14) of tjwo 
decisions of the Board of Tax Appeals for the District; of 
Columbia entered on September 3, 1946, affirming assess- 
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ments of gross receipts tax against the petitioners (Joint 
App. 11). This Court has jurisdiction hereof by virtue of 
Title 47, Section 2404, of the District of Columbia Code 
(1940). The Board of Tax Appeals for the District of Co¬ 
lumbia had jurisdiction to hear and determine petitioners’ 
appeal from the assessment (Joint App. 2-3) by virtue of 
Title 47, Section 2403, District of Columbia Code (1940). 
The two cases have been tried and decided together in the 
Court below, and the record in each case is identical. 

STATEMENT OF THE CASE. 

The petitioners are District of Columbia corporations, 
(Joint App. 42-43). For many years they have been en¬ 
gaged in business in the District. (Joint App. 17.) By 
its certificate of incorporation, the Columbia Title Insur¬ 
ance Company is authorized only to 

“insure titles to real estate in the District of Columbia 
and generally to transact and perform all business re¬ 
lating to said object.” 

and by its certificate of incorporation, (Joint App. 42) the 
Real Estate Title Insurance Company, is authorized only to 

“insure titles to real estate in the District of Columbia 
and generally to transact and perform all business re¬ 
lating to said object.” (Joint App. 43.) 

During the period of eight years preceding the assess¬ 
ments, review of which is here sought, the Assessor has as¬ 
sessed against the petitioners, and the petitioners have 
paid, taxes pursuant to the Revenue Act of 1937 (50 Stat. 
676; D..C. Code 1940, Sec. 47-1806); and during that period 
the assessor has not asserted that the petitioners are liable 
for any tax under the Act of July 1, 1902, Sec. 6, Paragraph 
6, as amended (32 Stat. 619, 33 Stat. 564; Code Sec. 47- 
1702). (Joint App. 4.) These two tax statutes will be here¬ 
inafter, for the sake of brevity, referred to as Sections 47- 
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1806 and 47-1702, having reference to the D. C. Code (1940). 

Sec. 47-1806 is contained in Chapter 18 of Title 47 of ihe 
Code, entitled ‘ ‘ Insurance Companies. ’ 9 The pertinent pro¬ 
visions of the chapter follow: 


Sec. 47-1801. Taxes on Insurance Companies. 
“Every domestic 


« • # 


V * 

I 


company organized as a 
insurance company # * * before issuing contracts jof 
* # * title guaranty , or other hazard not contrary ito 
public policy, shall obtain from the superintendent jof 
insurance of the District of Columbia an annual li¬ 


cense 


# * • 


“Sec. 47-1806. Rates on Insurance Companies—Ex¬ 
ceptions—Definitions—Marine Insurance Excluded. 

“All such companies, including companies which is¬ 
sue annuity contracts, shall also pay to the collector of 
taxes of the District of Columbia a sum of money as 
taxes equal to 2 per centum of their policy and member¬ 
ship fees and net premium receipts or consideration re¬ 
ceived on all insurance and annuity contracts on risks 
in the District of Columbia, said taxes to be paid befor e 
the 1st day of March of each year on the amount qf 
such income for the year ending December 31, next 
preceding. Such tax shall be in lieu of all other taxes 
except (1) taxes upon real estate and (2) fees an^ 
charges provided for by the insurance laws of the Dis¬ 
trict including amendments made to such laws by thijs 
title. 


“Net premium receipts or consideration received 
means gross premiums or consideration received lesf? 
the sum of the following: 

“1. Premiums received for reinsurance assumed anq 
premiums or consideration returned on policies or con¬ 
tracts canceled or not taken. 

“2. Dividends paid in cash or used by the policy-' 
holders in payment of renewal premiums.” 

• • • 
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In July, 1945, the Assessor required petitioners to file a 
return of their gross receipts, and ultimately assessed and 
collected, under protest, a tax thereon pursuant to Sec. 47- 
1702 of the D. C. Code (1940), which provides: 

“47-1702. Bonding, Title, Guaranty and Fidelity 
Companies. 

“All companies, incorporated or otherwise, who 
guarantee the fidelity of any individual or individuals, 
such as bonding companies, and all companies who fur¬ 
nish abstracts of titles to real property, or who insure 
real estate titles, shall pay to the collector of taxes of 
the District of Columbia one and one-half per centum 
of their gross receipts in the District of Columbia. 
(Julv 1, 1902, 32 Stat. 619, ch. 1352, 6, par. 6; Apr. 28, 
1904,* 33 Stat. 564, ch. 1815.) ” 

The sole question before this court is whether petitioners 
are liable for any tax under Sec. 47-1702, in view of the lan¬ 
guage of Sec. 47-1806 providing that the tax there imposed 
should be “in lieu of all other taxes.’’ 

The petitioners operate upon a joint basis, and all con¬ 
tracts and obligations are made and entered into in their 
joint names and upon their joint responsibility. (Joint 
App. 4,18.) They make no business of lending money, nor 
do they act as banks or real estate agents; their business 
consists solely of (1) issuing “certificates of title”, which 
they consider a limited form of insurance, i.e., that the title 
to real estate is good of record; (2) issuing “policies” of 
title insurance to owners and mortgagees, which they con¬ 
sider “full coverage” insurance, that is, insurance that 
the title is good whether a defect may be of record or not; 
(3) settling real estate transactions, i.e., making the com¬ 
putations necessary to adjust the purchase price between 
the seller, purchaser and lender; and (4) preparing, identi¬ 
fying and recording deeds and other instruments. (Joint 
App. 4, 34.) The petitioners are not abstract companies 
and issue no abstracts of title. Thev examine the land rec- 
ords and prepare title abstracts only for their own use in 
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issuing their “certificates” and “policies”. (Joint App. i 26, 
30.) i 

For each of the services they perform, petitioners change 
and receive fees. (Joint App. 30-37). By far the major 
part of their gross receipts is derived from “title examina¬ 
tions”, which consists of the fees received from issuijng 
both “certificates” of title and title “policies”. (Joint A^P- 
5, 39, 41-2.) Fees received from this source amounted to 
about 62-63% of their total receipts. (Joint App. 39, 41-42.) 
The fee paid by the person to whom the certificate or policy 
is issued is graduated according to the amount of the lia¬ 
bility assumed by the petitioners (Joint App. 47-48, 32-3JJ.) 

The “title policy” (Joint App. 45-47) is insurance (Joijnt 
App. 5) against any defect of title whether the defect ap¬ 
pears of record or not. The “certificate of title”, which pe¬ 
titioners contend is also insurance, is limited to the record 
title, and is in the following form (Joint App. 43-44): 


Certificate of Title. 


Case No. 


Dated 


The Real Estate Title Insurance Company 
of the District of Columbia 

and 

The Columbia Title Insurance Company 
of the District of Columbia, 

Corporations, in consideration of. Dollaijs 

to them x>aid by.do hereby certify. 

unto said.that.|. 

the title to .j; 

situate in the.of Washington, District of 

Columbia, is, at the date hereof, good in fee simple ih 

.and is not now charged or afi- 

fected by any suit at Law or in Equity, or by any existj- 
ing lien or encumbrance of any kind whatsoever, apj- 
pearing of record, except by unpaid taxes and assessf 
ments, if any (as to which taxes and assessments, th^ 

Assessor of Taxes will certify) . \ 

This Certificate is issued to and for the benefit onlv of 
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...and on condition that the lia¬ 

bility of these Companies hereunder, based upon the 
consideration paid to them as above stated, is limited 
in any event, to.thousand dollars. 

The Real Estate Title Insurance Company, 
of the District of Columbia 

The Columbia Title Insurance Company, of 
the District of Columbia, 


Attest: 


President. 


Secretary. 

Total receipts of each of the petitioners for both “certifi¬ 
cates” and “policies” amounted to $62,744.02 for the fiscal 
year 1945, and each paid a 2% tax thereon pursuant to Sec. 
47-1806. (Joint App. 5) The assessments here sought to 
be reviewed are upon receipts of $35,353.21 (Joint App. 39) 
and $31,544.78 (Joint App. 41), respectively, from (a) 
preparation of deeds, trusts and releases, (b) settlement of 
sales and loans, (c) noting, (d) identification of notes, (e) 
rent and (f) taxable interest. (Joint App. 6) The peti¬ 
tioners have made no breakdown or distinction, in either 
the return filed under Sec. 47-1702 or that filed under See. 
47-1806, between receipts from “certificates” and from 
“policies”. 

Petitioners make settlements, and prepare conveyances, 
etc., onlv in connection with or as an incident to the issu- 
ance of such insurance. (Joint App. 35) 

STATEMENT OF POINTS ON REVIEW. 

(1) The Board of Tax Appeals erred in affirming the 
assessment of gross-receipts tax against the petitioners for 
the fiscal year ending June 30, 1946. 
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(2) The Board of Tax Appeals erred in failing an<jl re¬ 
fusing to enter judgment cancelling the assessment of tpixes 
assessed against the petitioners upon their gross receipts 
for the fiscal year ending June 30,1946, as in their petition 
prayed. 

(3) The Board of Tax Appeals erred in concluding}and 
deciding that the petitioners are taxable upon their gfoss 
earnings during the fiscal year 1945 under Title 47, Secjtion 
1702 of the District of Columbia Code (1940). 

(4) The Board of Tax Appeals erred in concluding jand 
deciding that the petitioners were not, during the fiscal yjear 
1945, insurance companies within the meaning of Title 47, 
Section 1806, of the District of Columbia Code (1940). 

(5) The Board of Tax Appeals erred in failing to bold 
and decide that the petitioners were relieved from the pay¬ 
ment of the tax under Title 47, Section 1702 of the Distinct 
of Columbia Code (1940) by virtue of the provisions of 
Title 47, Section 1806, of the District of Columbia C<i)de 
(1940). 

(6) The Board of Tax Appeals erred in failing to*hold 
and decide that Title 47, Sections 1702 and 1806, of the Dis¬ 
trict of Columbia Code (1940) had been construed to relieve 
the petitioners from liability to taxation under said Section 
1702, through administrative action consisting of a course 
of conduct over a period of many years. 

(7) The Board of Tax Appeals erred in failing to con¬ 
clude and decide that Title 47, Section 1702, of the District 
of Columbia Code (1940) had been repealed, insofar as t)ie 
petitioners are affected, by the enactment of Title 47, Sec¬ 
tion 1806 of said Code. 

STATUTES INVOLVED. 

The statutes involved are Sections 1702,1801 and 1806 <j)f 
Title 47 of the District of Columbia Code (1940). The per¬ 
tinent parts thereof have been set forth in the statement pf 
the case and, therefore, need not again be set forth here. 
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ARY OF ARGUMENT. 


Section 47-1806 levies a tax on the net premium receipts 
of companies organized as insurance companies, and pre¬ 
scribes that such tax shall be in lieu of all other taxes. The 
petitioners are insurance companies, have been assessed for 
the tax under Section 47-1806, have paid it, and are entitled 
to be relieved of anv tax under Section 47-1702. 

Whether the petitioners are, or are not, insurance com¬ 
panies, they cannot be liable for the tax under Section 47- 
1702. Being inconsistent, the latter act was repealed by the 
former. 

Any attempt to construe Section 47-1806 to permit taxa¬ 
tion of the petitioners under Section 47-1702, runs into the 
clear and unequivocal language of the statute, which admits 
of no such interpretation. 

The principal business of petitioners is insurance. Cer¬ 
tificates of title, from the issuance of which petitioners de¬ 
rive their chief income, are contracts of insurance because 
they insure and guarantee title to real estate or interests 
therein. 


ARGUMENT. 

I. 

Section 47-1702 Cannot Apply to the Petitioners. 

Whether the petitioners are or are not insurance com¬ 
panies, no tax under Section 47-1702 could be assessed 
against them. If they are insurance companies, then Sec¬ 
tion 47-1806 is applicable to them, and their payment of the 
tax assessed under that section is “in lieu of all other 
taxes.’’ If they are not insurance companies, they are not 
liable for the tax under Section 47-1702, because they 
neither “furnish abstracts of title to real property” nor are 
“companies who insure real estate titles”. This contention 
was made to the Board, but in its opinion the Board briefly 
sought to dispose of it by reasoning that the language of 
Section 47-1806 applies to “insurance companies” while 



9 


Section 47-1702 applies to companies “who insure real es¬ 
tate titles.” But this reasoning is unsound. If the prin¬ 
cipal business of the taxpayer determines whether it is ^n 
“insurance company” ( United States v. Home Title Insur¬ 
ance Co., 285 U. S. 191, 76 L. ed. 695; Bowers v. Lawyers 
Mortgage Co., 285 U. S. 182, 76 L. ed. 690), then it seems 
that the same principle must be applied to determine 
whether it is a “company which insures real estate titles.” 
The petitioners fail to see any distinction between a “tile 
insurance company” and a “company which insures 
titles.” Further, if such finespun distinctions are to be 
made at all, the language of Section 47-1806 should be moie 
carefully examined, for it does not use the words “insur¬ 
ance company”, above, but applies to 

“Every domestic # * * company organized as * * * anjv 
type of insurance company * * 

The petitioners, whether they are or are not insurance com¬ 
panies, are organized as such. Therefore, by the same rea¬ 
soning which the Board uses to justify the application ojf 
Section 47-1702 to the petitioners, they are subject to 
tion 47-1806. The answer which the Board made i 
opinion upon this point is illogical, and has no support ijn 
the words of the statute. 

n. 

Section 47-1806 s Clear and Unequivocal and No 
Interpretation or Construction is Justifiable. 

The statutes in question are clear and unequivocal and 
admit of no interpretation or construction. The only anj- 
biguity is the position of the respondent upon these stat¬ 
utes. First, it takes from the petitioners a tax under g 
statute which relieves the taxpayer of all other taxes. Theh 
the respondent, in order to collect more taxes, says that thjs 
statute does not apply to the taxpayer, and demands thp 
right to collect taxes under other statutes. 
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Brushing away the obscurities, the respondent’s real 
position is that it is entitled to tax insurance companies on 
their net premium receipts at the rate of 2%, and to tax 
their gross receipts from all other sources at the rate of 
1M>%. The respondent could do this, if the law so provided. 
But the law provides that payment of the 2% tax on net 
premium receipts shall be in lieu of all other taxes. The re¬ 
spondent, in effect, asks the court to vrrite new w’ords into 
Section 47-1806, so that the act would provide that the tax 
would be 

in lieu of all other taxes on their policy and member¬ 
ship fees and net premium receipts, etc. 

If that is the respondent’s position, it is unsound: the 
statute does not so provide; and, being clear and unam¬ 
biguous, it should be applied according to its terms. As 
was said by this court in De Ruiz v. De Ruiz, 66 App. D. C. 
370,88 F. 2d 752: 

“While it is the duty of the courts in interpreting 
legislation to ascertain, if possible, the intent of the 
legislature, we must not overlook the general rule of 
statutory construction that such intent is to be found in 
the language employed. United States v. Goldenberg, 
168 U. S. 95, 103, 18 Sup. Ct. 3, 42 L. ed. 394. When 
the words used are plain, they give meaning to the act, 
and it is neither the duty nor the privilege of the courts 
to enter speculative fields in search of a different mean¬ 
ing. * * 

See also, Maxwell v. Moore, 63 U. S. 185,16 L. ed. 251, 253; 
Crooks v. Jlarrelson, 282 U. S. 55, 75 L. ed. 156, 175; Fides 
v. Com. Int. Rev., 137 F. 2d 731, 734; Girard Inv. Co. v. 
Com. Int. Rev., 122 F. 2d 843, 845-6. 
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Section 47-1702 was Repealed by the Enactment of 

Section 47-1806. 

Section 47-1806 is section 6 of the Revenue Act of 1^37, 
Title II. Section 9 of the Revenue Act of 1937, which was 
not reprinted in the 1940 revision of the Code, providesj: 

“Any Act or part of any Act insofar as it is incon¬ 
sistent with the provisions of this title is hereby Ire- 
pealed.” 

The petitioners submit that because of the obvious incon¬ 
sistency between the two acts, Section 47-1702 was repealed 
by the enactment of Section 47-1S06. The Tax Assessor 
must have thought so, too, from 1937 to 1945. 

IV. 

The Petitioners are Insurance Companies and Theiij 
Certificates of Title are Insurance Contracts. 

This case finds the title companies in the anomolous posi¬ 
tion of contending that their liability upon their contracts 
is broader and greater than that contended for by their Ad¬ 
versaries. But the petitioners are not making a new asser¬ 
tion in this case, or for the purposes of this case. They 
were organized some 75 years ago as insurance companies; 
they have never changed that organization; they have regis¬ 
tered as insurance companies; they have paid the taxes and 
complied with the laws applicable to insurance companies; 
and they have always held themselves out to be insurance 
companies. It should not be surprising, then, that th^y 
should assert that the contracts they issue are insurance 
contracts. 

In United States v. Home Title Insurance Company , 2^5 
U. S. 191 76 L. ed. 695, the Supreme Court held that a title 
company was an insurance company within the meaning i>f 
the internal revenue laws where its principal business con¬ 
sisted of issuing contracts guaranteeing titles to land to 
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owners and mortgagees and of guaranteeing payment of the 
principal and interest of the mortgage debt. With respect 
to whether certain of its activities were incidental to an in¬ 
surance business, the court said: 

“* * * the amounts received as compensation for in¬ 
suring title, for guaranteeing that mortgages are first 
liens and for guaranteeing payment constitute the 
larger part of respondent’s income. And, when there 
are added the fees and charges for examination of title, 
appraisals, and other services incident to its insurance 
business, the total properly assignable to that business 
amounts to more than 75 per cent of all respondent’s 
income. Undeniably insurance is its principal busi¬ 
ness. Indeed, it does not appear that any substantial 
part of its transactions was not connection with or the 
outgrowth of insurance. * * 

The petitioners contend that they fall squarely within the 
rule of this case, because their principal business is guaran¬ 
teeing titles to land, all other activities being merely inci¬ 
dental thereto. 

By their certificate, petitioners guarantee that the title to 
realty is good of record. That is, they guarantee that the 
land records of the District of Columbia do not reveal any 
defect in the title. They say that in consideration of a fee 
paid to them by the person named, they certify that the 
title to the land described is good in fee simple, is not sub¬ 
ject to any defect appearing of record, that the certificate 
is issued to and for the benefit only of the person named, 
and that their liability is limited to a fixed amount. This, 
the petitioners contend, is a contract of insurance. The re¬ 
spondent says that it is not a contract of insurance, for the 
sole reason that the word certify is used, instead of the word 
guarantee . But the word “certify”, like most English 
words, has more than one meaning, depending upon the 
sense in which it is used; and one of the dictionary mean¬ 
ings of the word “certify” is assure or guarantee. See, 
Webster’s New International Dictionary (Unabridged, 
1925). 
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There are no cases which have construed the particular 
contract or “certificate of title’’ issued by petitioners, ^ut 
there are cases which consider certificates very much like 
them. In Title Ins . <& Trust Co. v. Los Angeles, 61 (jal. 
App. 232, 214 P. 667, the issues and facts were strikingly 
similar to the case at bar. The tax statute under considera¬ 
tion in that case is so much like that of the District of Co- 
lumbia as to suggest a common source as to form. The cer¬ 
tificate issued by the title company was as follows: 

“After a careful examination of official records * f * 
in relation to the title of that certain real property 
hereinafter described, the. Compajny 

* * * hereby guarantees that the title to said property 

as it appears from said records, is vested in.j.” 

I 

The court held this to be a contract of insurance, so that tjhe 

* 

title company was subject to the tax accordingly. 

In Purcell v. Land Title Guarantee Company t 94 IV^o. 
App. 5, 67 S. W. 726, the certificate was in the following 
form.: 

“Land Title Guarantee Company # * * hereby certi¬ 
fies that it has examined the title to the following de¬ 
scribed lands in Jackson County, Missouri, to wit: * ** 
and hereby certifies that.* * * and... 

* * * have a good and perfect title in fee simple to the 
above described premises, free from liens and encum¬ 
brances on this 25th day of November, A. D., 1890, at 
4:55 P. M. except a deed of trust * * *” 

“And the said Land Title Guarantee Company * * * 
makes this certificate * * * and guarantees the same to 
be correct.” 

The court held that the construction of this certificate whs 
governed by the principles of law applicable to insurance 
contracts, and that the title company was liable as an in¬ 
surer thereon. 

Cases like Lattin v. Gillette, 30 P. 545, 95 Cal. 317, aijid 
Shade v. Gehner, 34 S. W. 576, 133 Mo. 252, cited in the 
opinion of the Board, are of no help to the respondent. 
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They stand for the proposition that where an individual 
who, as a lawyer or otherwise, holds himself out to he an 
expert in title searches, certifies that title to realty is good, 
he is liable for negligence as upon a simple oral contract to 
use care, of winch his “certificate” is merely evidence, if a 
defect arises winch he ought to have found and revealed. 
The cases do not hold that the certificate of a corporation 
organized solely to insure real estate titles, under its seal, 
naming the person insured, and fixing the limit of liability, 
is not, in fact, a contract of insurance. 

An examination of the other cases cited by the Board in 
its opinion on this point, (Joint App. 8) reveals that none 
of them holds contrary to the argument of the petitioners 
here, except Columbia Title Ins. Co. v. Commissioner, 3 T. 
C. 1099, wTiich is contra and the reasoning of w’hich we, in 
this case, urge this Court not to approve. 

Inter-County Title Guaranty <& Mortgage Co. v. Rasquin, 
38 F. Supp. 735, certainly is not authority against petition¬ 
ers. There the title company insured nothing, and did not 
certify the title. It merely prepared and submitted to the 
attorneys for the Home Owners’ Loan Corporation a veri¬ 
fied or “certified” abstract of the public land records, from 
which the Home Owners’ Loan Corporation formed its own 
opinion of the title. 

In Glyn v. Title Guarantee <& Trust Co., 117 N. Y. S. 424, 
there was a peculiar set of facts, wholly differing from the 
case at bar. There was no certificate of title involved, and 
no principle enounced which aids in the disposition of this 
ease. 

In Bridgeport Airport v. Title Guaranty <& Trust Co., Ill 
Conn. 537, 150 A. 509, the court held that a certificate of 
title w^as a contract and the title company w T as liable ex con¬ 
tractu thereon. While the court does not decide—it was 
not asked to decide—that the contract was one of insurance, 
it holds the title company liable on its certificate for the 
damages suffered by one w T ho purchased a judgment relying 
upon the certification of the title company that it consti- 
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tuted a first lien on certain described land. What indre 
would any form of insurance accomplish? 

As was said in State v. Spalding, 207 N. W. 317, 318, 166 
Minn. 167, 

“The true character of an alleged contract of in¬ 
surance cannot be concealed or changed by the use jor 
absence of words. It is immaterial whether or pot 
the contract on its face purports to be one of insurance. 
The courts will look behind the terminology to ascer- 
tain what the parties intended to accomplish.” 

Title insurance is an undertaking by the insurer for a 
consideration to pay not in excess of a specified sum for 
Joss occasioned by reason of defects, or encumbrances, 
affecting the title to land, or an interest therein. 

Foehrenbach v. German-American Title & Trust C6., 
217 Pa. 331, 66 A. 561. 

North & Van Buren, Real Estate Titles and Convey¬ 
ancing, 248. 

1 Couch, Cyc. of Ins. Law, 70. 

What is the contract of the petitioners but such an agree¬ 
ment or undertaking? In its certificate it refers to the 
“liability of these companies hereunder” as limited to a 
specified amount. What liability? It is obviously a liabil¬ 
ity upon that contract, and no other. And it is a liability 
to pay damages if the title is not good according to 
records. 

CONCLUSION. 

Tf* the tables were turned, and the petitioners were del 
fending against the very contention they here assert, it 
would be unlikely that this Court would sympathetically 
hear them deny that their contracts were contracts of in-t 
suranee, when that is the only type of business they ar<J 
authorized under their charters to do. The respondent 
asks for a strained and narrow construction of their con^ 
tract, and a strained or impossible construction of the. 
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statutes. The petitioners submit that the decision of the 
Board of Tax Appeals for the District of Columbia was 
wrong and should be reversed. 

Respectfully submitted, 

Louis M. Denit 
Thomas S. Jackson, 

A. Leckie Cox, 

Coleman L. Diamond, 

Attorneys for Petitioners. 

Brandenburg and Brandenburg, 

Of Counsel . 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Board of Tax Appeals for the District of 

Columbia 

Docket No. 899 

Real Estate Title Insurance Company a corporation, 503 
E Street, N. W., Washington, D. C., Petitioner 

v. 

District of Columbia, Respondent. 

Petition for Cancellation 

1. The petitioner is a corporation organized and existing 
under the laws of the District of Columbia, with its princi¬ 
pal office at 503 E Street, N. W., Washington, D. C. 

2. The tax in controversy is a gross receipts tax for the 
fiscal year ending June 30, 1946, in the amount of Five 
Hundred Thirty Dollars and Thirty Cents ($530.30). 

3. The statement of taxes due was rendered on, to wit, 
the 25th day of September, 1945, and the tax was paid, un¬ 
der protest in writing on, to wit, the 1st day of October, 
1945, as will appear from the copy of the tax bill annexed 
hereto as Exhibit “A”. 

4. The assessment of the tax set forth on the tax bill an¬ 
nexed as Exhibit “A”, is based upon the following errors: 

(1) That petitioner is subject to payment of the tax pre¬ 
scribed by Section 47-1702, D. C. Code (1940) 

(2) That petitioner is not relieved from liability for the 
tax in question by Section 47-1806, D. C. Code (1940). 

5. The facts upon which petitioner relies as the basis of 

this proceeding are as follows: 

2 (a) The petitioner is an insurance company within 
the meaning of Chapter 18 of Title 47 of the D. C. 

Code (1P40), having been organized under the corporation 
law’s of the District of Columbia on the 2nd day of Febru¬ 
ary, 1887, the sole object thereof being as follows: 
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i i * • # 


That the corporate name of said Company shall 


be 


“The Real Estate Title Insurance Company of the District 
of Columbia”, and the object of said Company shall be|to 
insure titles to real estate in the District of Columbia 
and generally to transact and perform all business relating 
to said object.” 

(b) The petitioner, during the period for which the tgx 
in question was assessed, and since its incorporation, h^s 
engaged in the business of insuring titles to real estate ahd 
has not engaged and does not now engage in any other bus¬ 
iness. Petitioner’s business is carried on jointly with the 
Columbia Title Insurance Company, also a District of Co¬ 
lumbia corporation organized solely for the purpose of in¬ 
suring titles to real estate. 

(c) That respondent has assessed petitioner, and peti¬ 
tioner has paid, taxes pursuant to Sec. 47-1806 of the D. 0. 
Code (1940) for a period of at least eight years and during 
said time there has never been, and there is not now, aijy 
assertion on the part of the respondent that the petitioner 
has not been, or is not, liable for taxes under said Sectidn 
47-1806 of the D. C. Code (1940); nor has the respondent, 
prior to the assessment of the tax in question, ever asserted 
that petitioner is liable for any tax under Sec. 47-1702 <j>f 
the D. C. Code (1940). 

(d) That respondent has not, until after tlie beginning of 
the fiscal year ending June 30, 1946, asserted any liability 
for taxes under Section 47-1702, D. C. Code (1940) against 
any other title insurance companies doing business in tlje 
District of Columbia whose business is identical with, c[r 
substantially identical with, the business of the petitioner. 

Wherefore, the petitioner prays that this Board may heajr 
the proceeding and cancel the assessment of tax made 
3 by the petitioner against respondent for gross re¬ 
ceipts tax for the fiscal year ending June 30, 194$, 
under Sec. 47-1702 of the D. C. Code (1940). 
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6 Board of Tax Appeals for the District of 

Columbia 

' Docket No. 899 

Real Estate Title Insurance Company a corporation, 503 
E Street, N. W., Washington, D. C., Petitioner 

v. 

District of Columbia, Respondent. 

Appeal from assessment of gross-receipts tax for fical 
year ending June 30 1946. 

Findings of Fact and Conclusions of Law 
FINDINGS OF FACT 

1. Petitioner is a corporation organized in 1881 under 
the laws of the District of Columbia and its object as stated 
in its charter is “to insure titles to real estate in the Dis¬ 
trict of Columbia and generally to transact and perform 
all business relating to said object.’’ 

2. During the period of eight years preceding the assess¬ 
ment here appealed from the Assessor lias assessed against 
petitioner, and petitioner has paid, taxes pursuant to the 
Revenue Act of 1937 (50 Stat. 676; D. C. Code 1940, sec. 
47-1806), and during that period the Assessor has not as¬ 
serted that petitioner is liable for any tax under the Act of 
July 1,1902, section 6, paragraph 6, as amended. (32 Stat. 
619, 33 Stat. 564; Code sec. 47-1702). 

3. During the fiscal year ended June 30, 1945, petitioner, 
acting jointly with Columbia Title Insurance Company, pe¬ 
titioner in No. 900, was principally engaged in the business 

of certifying titles, insuring titles, preparing deeds, 

7 deeds of trust and releases, settlement of sales and 
loans, and business incidental thereto. 

4. It issued a form of certificate which certified the title 
to be good of record. These certificates were only a partial 
coverage, covering only matters appearing of record. By 
these certificates they certified to the customer or owner 
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sim- 


that the title to a particular property was good in fee 
pie. When the certificates were issued to mortgagees,jthey 
also included a certification that the deed of trust therein 
described was in due form and was a first lien on the prop¬ 
erty. These certificates were expressed to be issued td and 
for the benefit of the person therein named, and thej}' ex¬ 
pressly limited the liability of the petitioner to an amount 
therein stated, "which amount was based on the considera¬ 
tion paid. The amount paid varied with the amount of lia¬ 
bility assumed by petitioner. These certificates would be 
issued to the owner of the property or to a mortgagee 
thereof, or would be issued to any person who applied; for 
it and paid the petitioner’ charges. [ 

5. In addition, petitioner issued title policies by whi<fh it 
insured titles against all defects, whether or not appearing 
of record, subject to such exceptions as appeared in [the 
policies. By such policies, petitioner covenanted to insjare, 
warrant, guarantee and defend the title to the property. 
Such policies were issued only to owners, mortgagees, pid 
persons having an insurable interest. They were transfer¬ 
able with the assent of the petitioner. The charge for sjuch 
policies "was based on the amount of liability assumed, j 

The rates charged for policies "were substantially in ex¬ 
cess of those charged for certificates. 

6. During the fiscal year 1945 petitioner did not is$ue 
any abstracts of title. In prior years it had issued sqme 
but not many. The total receipts by petitioner during 1045 
for the certificates and policies were $62,744.02. Petitioner 

reported this amount under Code Section 47-1806 
7 and paid a 2% tax thereon. No evidence was given 

from which it could be determined or estimated wljiat 
portion of this amount was for certificates and what portion 
thereof was for policies; nor^hat the number of th^se 
policies was compared with the number of certificates. Ife- 
tioner also derived income from preparation of deeds, 
trusts and releases, settlements of sales and loans, noti 
and identification of notes, which were nearly all in connec- 
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tion with and incidental to the issuance of certificates and 
policies. There was no testimony as to how much of that 
work was incidental to certificates and how much to policies. 

7. Under date July 16, 1945 the Assessor directed peti¬ 
tioner to file with him a report of gross receipts in accord¬ 
ance with paragraph 6 of section 6 of the Act of July 1, 
1902 as amended (32 Stat. 619, 33 Stat. 564; D. C. Code sec. 
47-1702). 

On July 20, 1945 petitioner filed a return of its gross re¬ 
ceipts for the period from July 1, 1944 to June 30, 1945 as 
follows: 

Net 

Receipts Deductions Figure 
$62,744.02 $62,744.02 

8,880.39 

16,320.50 
2,651. 

284.75 
360. 

$10,322.07 3,495.50 

$101,592.73 $66,239.52 $35,353.21 

# Paid or to be paid Collector of Taxes, D. C. Thru In¬ 
surance Commissioner Federal Bond Int. 

9 On the basis of that return the Assessor on Sep¬ 

tember 1, 1945, made an assessment of $530.30, be- 
ing 1M>% of $35,353.21, which amount was the gross receipts 
of petitioner for the period, less the $62,744.02 referred to 
in Finding No. 6, and less certain Federal bond interest. 
Petitioner paid this tax on September 28, 1945, under pro¬ 
test in writing. Thereafter, and within the time prescribed 
by law, petitioner filed this appeal from the assessment, 
contending that it was subject to tax under section 47-1806 
and was not subject to tax under section 47-1702. 


From 

Title Examinations 
Preparing Deeds 
Trusts and releases 
Settlements of Sales 
and Loans 
Noting 

Identification of notes 

Rent 

Interest 
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Conclusions of Law 

1. Petitioner was not during the fiscal year 1945 an insur¬ 
ance company within the meaning of Code Section 47-1^06 
and said section did not relieve it from any taxes imposed 
by other provisions of law. 

2. During the fiscal year 1945 petitioner was liable for 
the tax imposed by Section 6 of the Act of July 1, 1902, 
paragraph 6 (Code Section 47-1702). The tax here ap¬ 
pealed from was properly imposed and should be affirmed. 

Lawrence Koenigsberger 
Member Sole 

Board of Tax Appeals for the Dis¬ 
trict of Columbia. 

• • • • • # • # #|# 

10 Opinion 

These are appeals from assessments of tax made uncjer 
the Act of July 1,1902, section 6, paragraph 6, as amended 
(32 Stat. 619; 33 Stat. 564; D. C. Code 1940, section ^7- 

1702 as follows: 

. 

“All companies, incorporated or otherwise, who guaran¬ 
tee the fidelity of any individual or individuals, such ias 
bonding companies, and all companies who furnish Ab¬ 
stracts of titles to real property, or who insure real estate 
titles, shall pay to the collector of taxes of the District j of 
Columbia one and one-half per centum of their gross Re¬ 
ceipts in the District of Columbia.” 

Petitioners contend that they are relieved from th^se 
taxes by the Revenue Act of 1937, Title II, section 6 ^50 
Stat. 676; 52 Stat. 358; D. C. Code 1940, section 47-180^), 
as follows: 

“All such companies, including companies which issue 
annuity contracts, shall also pay to the collector of ta^es 
of the District of Columbia a sum of money as taies 

11 equal to 2 per centum of their policy and membership 
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fees and net premium receipts or consideration received 
on all insurance and annuity contracts on risks in the 
District of Columbia, said taxes to be paid before the 
1st day of March of each year on the amount of such in¬ 
come for the year ending December 31, next preceding. 
Such tax shall be in lieu of all other taxes except (1) taxes 
upon real estate and (2) fees and charges provided for by 
the insurance laws of the District including amendments 
made to such laws by this title * * * 

To ascertain the meaning of the expression “such com¬ 
panies^ recourse must be had to Title II, Section 6 of the 
Revenue Act (D. C. Code Section 47-1801), from which it 
appears that the companies referred to are “every domes¬ 
tic, foreign, or alien company organized as a stock, mutual, 
reciprocal, Lloyd’s, fraternal or any other type of insur¬ 
ance company or association.” It further appears from 
that section that Congress had in mind among others insur¬ 
ance companies which issue title guaranty policies. 

The determination of the appeals depends on whether pe¬ 
titioners be held to be insurance companies within the mean¬ 
ing of section 47-1806. 

Petitioners conducted their operations jointly. Their 
principal business, for many years preceding and including 
the fiscal year 1945, was the issuing of title certificates and 
title policies. By the certificates they certified that the per¬ 
sons named therein "were, according to the records, the own¬ 
ers of the real estate therein referred to and, in case of 
such certificates issued to mortgagees, they further certified 
that the deed of trust therein referred to was in due form 
and a first lien against it. Their liability under these cer¬ 
tificates w’as only for negligence; the certificates were not 
insurance policies or insurance contracts. Inter-County 
Title Guaranty & Mortgage Company v. Rasquin, 38 F. 
Supp. 735, 738. Glvn v. Title Guarantee & Trust Company, 
117 New York Supp. 424, 426-427. Bridgeport Airport Inc. 

v. Title Guaranty & Trust Company, 111 Connecti- 
12 cut 537, 150 Atlantic 509, 510; Shade v. Gehner, 133 
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Mo. 252, 34 S. W. 576. Columbia Title Insurance Com¬ 
pany v. Commissioner, 3 T. C. 1099. The cases cited by 
petitioners on this point are not applicable because uhe 
contracts there involved contained a guarantee in addition 
to the certification or opinion. Title Insurance & Trjist 
Company v. City of Los Angeles, 61 Cal. App. 232, 214 j P. 
667; Purcell v. Land Title Guarantee Company, 94 Mo. App. 
5, 67 S'. W. 726. 

By their insurance policies they assumed absolute lia¬ 
bility to make good for all defects of title, subject to such 
exceptions as were stated, whether appearing of record |or 
not, and covenanted to insure, warrant, guarantee and de¬ 
fend the title. | . 

The object of the petitioners as set forth in their charters, 
is to insure titles to real estate and to transact and perform 
all business relating to that object. While this is a cir¬ 
cumstance of some significance it is not conclusive. *T|he 
character of the business actually done in the tax year c(e- 
termines whether they were taxable as insurance compan¬ 
ies. Bowers v. Lawyers’ Mortgage Company, 285 U. S. 182, 
188; National Commercial Title & Mortgage Guaranty Com¬ 
pany v. Duffy, 42 F. Supp. 844, 132 F. 2d 86; Empire Title 
& Guarantee Company v. United States, 21 F. Supp. 754. 

It is not sufficient that a company write some insurance, 
for it to qualify as an insurance company under the law. 
While no precise line of demarcation is possible, the writ¬ 
ing of insurance must be at least substantial in order for 
the company to qualify as an insurance company under the 
law. In United States v. Home Title Insurance Company, 
285 U. S. 191, a company was held to be an insurance com¬ 
pany where the insurance business and business incident 
thereto amounted to more than 75% of all of its income. 
In re New York Title & Mortgage Company, 9 F. Supjp. 
319 a company 75% of the income of which was received 
from insurance business was held to be an insurance com¬ 
pany. 

13 On the other hand, in the following cases, com¬ 
panies were held to be not insurance companies 
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where the proportions of insurance business were as 
stated: Bowers v. Lawyers Mortgage Company, 285 U. S. 
188 (33%); Columbia Title Insurance Company v. Commis¬ 
sioner of Internal Revenue, 3 T. C. 1099 (38%); Empire 
Title & Guaranty Company v. United States, 101 F. 2d 754 
(less than 1%); Commerce Title Guaranty Company v. 
United States, 32 F. Supp. 73 (18% to 28%); National Com¬ 
mercial Title & Mortgage Company v. Duffy, 42 F. Supp. 
488, 138 F. 2d. 86 (8%); Lincoln Mortgage & Title Guar¬ 
anty Company v. Commissioner of Internal Revenue, 79 F. 
2d. 585 (negligible). 

In this case there was a total absence of any evidence 
whatever as to the proportion or number of policies, or 
amount of revenue received from the issuance of policies 
and business incidental thereto, as distinguished from cer- 
ticates and business incidental thereto. The burden of 
proof was on petitioners. Wood Corporation, 22 B. T. A. 
1182; Bowers v. Lawyers Mortgage Company, 285 U. S. 
188; National Commercial Title & Mortgage Guaranty Com¬ 
pany v. Duffy, 132 F. 2d 86. In the absence of evidence on 
this point it can not be presumed that if such evidence had 
been produced it would have supported petitioner’s con¬ 
tention. MacConnell v. Wood, 47 App. D. C. 424, 428; 
Georgia Casualty Company v. Hoage, 61 App. D. C. 195, 
198, 59 F. 2d. 870. Petitioners, if so advised may move for 
a further hearing in compliance with Rule 15 (c), in order 
to offer testimony as to the number of insurance policies 
issued by them and the income derived therefrom. 

As held by the cases cited, a company may write some 
insurance, but not be an insurance company unless its in¬ 
surance business is a substantial portion of the whole. As 
this has not been shown to be the case as to petitioners, they 
cannot be held to be insurance companies within the mean¬ 
ing of section 47-1806, and they are not affected by its pro¬ 
visions. 

On the other hand, section 47-1702 taxes “com¬ 
panies .. . who insure real estate titles,” and is not 


14 
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by its terms limited to 11 insurance companies. ’’ Petitioners 
during the year involved did insure some real estate titles 
and therefore came within the scope of that section, and all 
their income is taxable under its provisions, Potomac Elec¬ 
tric Power Company v. Hazen, 67 App. D. C. 161, 90 F.|2d. 
406; Potomac Electric Power Company v. Rudolph, 58 A|pp. 
D. C. 261, 29 F. 2d. 634. 

The assessments appealed from will be affirmed. 

Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for the dis¬ 
trict of Columbia 

• ##***#•*# 

15 Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 3rd day of September, 1946, 

Adjudged and Determined, That the assessment of gross- 
receipts tax against the petitioner, Real Estate Title In¬ 
surance Company, a corporation, for the fiscal year ended 
June 30, 1946, herein appealed from, be, and it is hereby, 
affirmed. 

Lawrence Koenigsberger 
Member Sole , 

Board of Tax Appeals for the Dis¬ 
trict of Columbia 

#«••••••** 
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16 Board of Tax Appeals for the District of 

Columbia 


Docket No. 899 

Real Estate Title Insurance Company, a corporation, 

Petitioner 


v. 

District of Columbia, Respondent. 

Petition of Taxpayer for Review by the United States Court 
of Appeals for the District of Columbia of a Decision 
by the Board of Tax Appeals for the District of Co¬ 
lumbia. 

Taxpayer, the petitioner in this cause, by Louis M. Denit 
and Thomas S. Jackson, counsel, hereby files its petition 
for a review by the United States Court of Appeals for 
the District of Columbia of the decision of the Board of Tax 
Appeals for the District of Columbia rendered September 
3,1946, determining that gross receipts taxes were lawfully 
assessed against the petitioner by the Assessor of the Dis¬ 
trict of Columbia and collected from it by the Collector of 
Taxes of the District of Columbia for the period from July 
1, 1944 to June 30, 1945, in the amount of Five hundred 
thirty dollars and thirty cents ($530.30). 

I 

The petitioner is a corporation duly organized and exist¬ 
ing under the laws of the District of Columbia, and is en¬ 
gaged in business in said District. 

n 

Nature of the Controversy 

(a) The controversy involves a question whether peti¬ 
tioner is an insurance company within the meaning of Title 
47, Section 1806, D. C. Code 1940, and whether it was 
17 liable for the tax imposed by Section 6 of the Act of 
July 1,1902 (Title 47, Section 1702, D. C. Code 1940). 
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(b) Petitioner was organized in 1881, under the laws^of 
the District of Columbia, its corporate object being ‘‘to in¬ 
sure titles to real estate in the District of Columbia and 
generally to transact and perform all business relating to 
said object ”. During the period from July 1,1944, to June 
30, 1945, petitioner, acting jointly with The Columbia Title 
Insurance Company, was principally engaged in the busi¬ 
ness of insuring titles to real estate. Two forms of policies 
were issued, one of which was designated as a Certificate, 
and insured the record title, the other of which was des¬ 
ignated as Title Policy and insured the title against all 4e- 
fects, whether or not appearing of record, subject to enu¬ 
merated and specified exceptions. Incidental to such insur¬ 
ance business, other services were rendered, including the 
preparation of conveyances and the settlement of sales 
loans where insurance was issued. Total receipts during 
1945 from insurance were Sixty-two thousand seven huin- 
dred forty-four dollars and two cents ($62,744.02), and up¬ 
on this amount petitioner paid to the District of Columbia 
a tax of 2% under Title 47, Section 1806, D. C. Code .1940. 

(c) On July 16, 1945, the Assessor directed petitioner io 
file with him a report of gross receipts, asserting as his au¬ 
thority for such requirement Paragraph 6 of Section 6 <j)f 
the Act of July 1, 1902 as amended (32 Stat. 619; 33 Stajt. 
564; Title 47, Section 1702, D. C. Code 1940). On July 20, 
1945, petitioner filed such return as directed. On Septem¬ 
ber 1, 1945, the Assessor made an assessment of Five hun¬ 
dred thirty dollars and thirty cents ($530.30), being 1V>jo 
of Thirty-five thousand three hundred fifty-three dollars 
and twenty-one cents ($35,353.21) which amount was tlje 
gross receipts of petitioner for the period, less Sixty-s^x 
thousand two hundred seventy-four dollars and two cenljs 
($66,274.02), the gross income from insurance, and less cer¬ 
tain Federal bond interest. Petitioner paid this tax 

18 on September 28, 1945 under protest, in writing, anq 
appealed from said assessment to the Board of Ta^: 
Appeals. 
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m 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision en¬ 
tered in pursuance thereto, desires to obtain a review by 
the United States Court of Appeals for the District of 
Columbia. 

#*••••••** 

[The petition of Columbia Title Insurance Company for 
Cancellation filed with the Board of Tax Appeals for the 
District of Columbia, was identical with the petition of Real 
Estate Title Insurance Company, mutatis mutandis, except 
the amount of tax in controversy. (Tr. 94-98)] 

[The Decision, Findings of Fact and Conclusions of Law 
of the Board of Tax Appeals for the District of Columbia 
with respect to the Columbia Title Insurance Company were 
identical to those in the case of Real Estate Title Insurance 
Company, mutatis mutandis, except with respect to the 
amount of gross profits and additional tax assessed thereon. 
(Tr. 97-101)] 

[The petition of Columbia Title Insurance Company for re¬ 
view by the United States Court of Appeals for the District 
of Columbia of a decision of the Board of Tax Appeals for 
the District of Columbia was identical with that of the Real 
Estate Title Insurance Company, mutatis mutandis, except 
with respect to the amount of the tax in controversy. (Tr. 
102-104)] 

• •••••••** 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

21 Washington, D. C., 

Wednesday, February 13,1946. 

The above-entitled actions came on for hearing before 
Honorable Lawrence Koenigsberger, sole member of the 
Board, at 10:30 a. m. 
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Appearances: 

Louis M. Denit, Esquire, and 

Thomas S. Jackson, Esquire, for the petitioners. 

Harry L. Walker, Esquire, for respondent. 

22 Proceedings 

The Board. Are you willing to stipulate that the two 
cases may be tried together? 

Mr. Denit. Yes. 

Mr. Walker. Yes. 

The Board. What are you willing to admit? 

Mr. Walker. I will admit the allegations in paragraph 1; 
I will admit the allegations in paragraph 3. 

The Board. Why not 2? 

Mr. Walker. I believe that there is a slight erroi* in 
favor of the taxpayer in one of these two taxes. Thijs is 
off of the record. 

* m • • « • « • # * 

The Board. How about No. 5? 

Mr. Walker. I do not admit 5-A and I do not admit ijj-B. 
I will admit 5-C. 

The Board. How about in the other case? 

Mr. Walker. It is the same thing. There is no difference 
in the petitions, is there? 

Mr. Denit. No. 

The Board. Except the amount? 

Mr. Walker. Except the amount. 

The Board. Is the amount correct? 

Mr. Walker. Yes. 

(Then an opening statement by Mr. Denit in be- 

23 half of the petitioners was made.) 

The Board. Are there any documents that you w(ant 
admitted? 

Mr. Denit. We offer in evidence letter dated July 16, 
1945, from the Assessor’s Office, directed to the Real Estate 
Title Insurance Company. 
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Can we stipulate that an identical letter was sent to the 
Columbia Title Insurance Company? 

Mr. Walker. Yes. 

(Letter of July 16, 1945, Assessor’s Office to Real Estate 
Title Insurance Company, marked Petitioner’s Exhibit 1 
and received in evidence.) 

* • •••••••# 

Mr. Denit. We offer in evidence a return made in pur¬ 
suance of the letter of July 17. 

24 Mr. Walker. No objection. 

The Board. Are you offering the whole file? 

Mr. Denit. No, just the return. 

The Board. And the attached schedule, I assume, as part 
of the return? 

Mr. Denit. That is the return. 

(Tax return of Real Estate Title Insurance Company 
marked Petitioner’s Exhibit 2 and received in evidence.) 

The Board. Is there any controversy about the correct¬ 
ness of these figures? 

Mr. Walker. No, sir. 

Mr. Denit. This is the return of the Columbia Title In¬ 
surance Company. 

(Tax return of Columbia Title Insurance Company 
marked Petitioner’s Exhibit 3.) 

##••••••*• 

Mr. Denit. I also offer in evidence a certified copy of the 
Certificate of Incorporation of the Real Estate Title In¬ 
surance Company and the amendment thereto. 

Mr. Walker. No objection. 

25 (Certificate of Incorporation of Real Estate Title 
Insurance Company marked Petitioner’s Exhibit 

No. 4 and received in evidence.) 

Mr. Denit. And a copy of the Certificate of Incorporation 
of the Columbia Title Insurance Company. 


Mr. Walker. No objection. 

(Certificate of Incorporation of Columbia Title Insur¬ 
ance Company marked Petitioner’s Exhibit No. 5 and re¬ 
ceived in evidence.) 


Mr. Denit. We offer in evidence receipts— 

The Board. I take it that it is admitted that the taxes 
were paid as stated in your petition? 

Mr. Walker. That is right. 

# # • • # # « • • * 

Thereupon, James J. Becker was produced as a witness 
on behalf of the petitioners, and after having been sworn 
by the Board was examined and testified as follows: 


26 Direct Examination 

By Mr. Denit: 

Q. Will you state your full name, please, sir? A. James 
J. Becker. 

Q. Are you connected with the Real Estate Title Inspr 
ance Company and the Columbia Title Insurance Company? 
A. I am. 

Q. In what capacity? A. President. 

Q. How long have you been connected with those com¬ 
panies? A. Since February, 1892. 

Q. Since 1892 have you been engaged exclusively in title 
work? A. Nothing else. 

Q. Mr. Becker, in 1945 did the Title Companies or either 
of them issue abstracts of title? A. No. I do not belieye 
any title company in the city issued abstracts. 

Q. What form of coverage on titles did the title com¬ 
panies issue in that year? A. They issued both kinds, a 
form of certificate which certified the title to be good <j>f 
record, or they got out a policy of insurance, full coveragje. 
The certificate was only a partial coverage, of matters ap 
pearing of record. 

27 Q. Were those coverages issued as well to morjt 
gagees as to owners ? A. Yes, sir. 
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Q. I show you a form bearing the designation “Form 
18,” and ask you if you can identify that. A. Yes, sir, that 
is the standard form of certificate. 

Q. Issued by the Real Estate Title Insurance Company 
and the Columbia Title Insurance Company? A. Yes. 

Q. Do those companies operate on joint responsibility? 
A. They do. 

Q. I show you a form designated “No. 21,” and ask you 
if you can identify that? A. That is a certificate of title 
for mortgagees; that runs for the benefit of the note holder. 

Q. I show you another form designated as “No. 10,” and 
ask you if you can identify that ? A. That is what we desig¬ 
nate as a title policy. That is full coverage. 

By the Board: 

Q. Under that, you assume liability for any defects in 
title, whether discovered by you or not ? A. Whether it ap¬ 
pears of record or not, everything, unless there is some¬ 
thing especially excepted. 

28 Q. And if there are exceptions— A. They are 
brought out. 

By Mr. Denit: 

Q. As a title man, how do you distinguish the two types 
of coverage ? A. This one is absolute as to everything that 
might affect the title; that is a title policy. 

The certificate of title is just for matters that appear of 
record. The mortgagee’s certificate can be either a guar¬ 
antee or just a record paper. 

Q. Can you tell why one is designated as title insurance 
and the other as a certificate of title? 

The Board. I think that that is sufficiently clear from 
what he said, that one is insurance and the other is not. 

Mr. Denit. I do not agree with that. Our point is that 
they are both insurance. One is a broader insurance than 
the other. I want him to indicate why they are described 
differently. 
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The Witness. This paper (indicating) is what we calljan 
ordinary certificate of title, but in effect every one of uS is 
ready to admit that it is insurance limited in its coverage. 

Shall I tell you my reasons? 

Mr. Denit. Yes. 

The Witness. If you will read the Act of Congress in¬ 
corporating the title companies, the title companies 
2.9 in the early days would issue a paper on a par with 
the paper issued by lawyers, and that certificate! of 
title has grown in a way that you will find it now an abso¬ 
lute statement that the title is good in fee simple. We Cer¬ 
tify to whoever the patron is, or the owner, that the title 
to the particular property is good in fee simple. The old 
form had it “as set forth in the opinion,’’ but I think eyen 
that form was subject to the same rule, that here is a paper 
issued by a title insurance company organized for the dole 
purpose of insuring titles, and I am pretty sure that we 
could not sidestep it, but whether we could or not is unim¬ 
portant. 

We do not say that we have examined the title. We Cer¬ 
tify that the title is good. We are incorporated to do ojily 
insurance. No court would interpret the paper to be some¬ 
thing else than either an insurance or guarantv of title. 

When this clause at the bottom of the certificate yras 
added, any doubt that existed on that point was removed, 
and the clause that I have in mind is as follows: 

“This certificate is issued to and for the benefit only of 
the owner and on condition that the liability of these com¬ 
panies hereunder, based upon the consideration paid thOm 
as above stated, is limited in any event to (so many thou¬ 
sand dollars).” 

By Mr. Denit: 

Q. Is there any relation between the liability 
30 thus limited and the amount paid for the so-ca 

certificate? A. No. This expresses the amount paid 
for the certificate. 
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Q. The amount paid for the certificate is not an invari¬ 
able amount? A. No. 

Q. How is the amount paid for the certificate determined? 
A. It is on the consideration paid. If we settle it, we know 
the price paid and assess them that much. 

Q. Does the amount paid for the certificate vary in ac¬ 
cordance with the liability assumed by the company? A. 
That is right. 

Q. Is that likewise true with respect to the so-called title 
policy? A. Yes, sir. 

By the Board: 

Q. Where you fix the premium on a so-called policy, does 
the amount of insurance depend upon the amount involved 
in the particular transaction with respect to which the 
policy is issued, or can a purchaser of the policy pay for as 
much insurance as he wants? A. If it is a mortgage policy, 
then it is for the amount of the loan, but where it is for the 

owner, if we settle the case and know the value, we 
31 insist that that amount be taken. 

Q. Suppose that a person buys a vacant lot for 
$5,000 and endeavors to put on it a $20,000 structure, and 
wants to insure himself against what he put in the land and 
what the building will cost. A. He would have to come 
back after he put up his building, when the value would 
have to be considered. 

By Mr. Denit: 

Q. Why is that? A. We issue our policies on the value 
at the time of the sale or settlement or at the time of a loan, 
and not on what might be added to it later on by way of 
improvements. 

Mr. Denit. I think that is all. 

By the Board: 

Q. How long have you been using those particular forms ? 
A. I think about 40 years. 
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Mr. Walker. Are those documents in evidence? 

Mr. Denit. I will offer them. They are offered merely 
for the purpose of showing the particular type of coverage, 
and I will ask that they be marked in accordance with l^he 
order in which they were referred to by Mr. Becker; 
namely, Form 18 would be the first one, Form 21 the sec¬ 
ond, and Form 10 the third. 

32 (The forms of certificates or policies referred!to 
were marked Petitioner’s exhibits 6, 7, and 8, and re¬ 
ceived in evidence.) 

Cross-Examination 

By Mr. Walker: 

Q. Mr. Becker, are you a member of the Bar of the Dis¬ 
trict of Columbia? A. Yes, sir. 

Q. When were you admitted to the District of Columbia 
Bar? A. October, 1891. 

Q. And you have been with these particular title com¬ 
panies since 1892? A. I was with the Real Estate from 
1892 until 1902, when the two companies got together on 
the theory of cooperating. Then I was made vice president 
of the other company. I have been with the Columbia, the|i, 
practically since that time, 1902. 

Q. Have either one of those companies during that tiirje 
furnished an abstract of title to anyone? A. Oh, yes. 

Q. When did they cease doing it? A. I do not believe 
they issued any abstracts excepting in those cases where }t 
was on the request of some financial institution. Thje 

33 law governing certain institutions requires abstracts 
where the amount is over $500,000, and in thosje 

cases we have to issue abstracts. 

Q. You do issue them? A. Yes, but very seldom. 

Q. Have you from time to time during the period froip 
1904 through 1945 issued such abstracts? A. Well, at lon^ 
intervals apart. We do not want them, try to dodge then}. 
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Q. During that period of time did these petitioners also 
issue what are known as certificates of title? A. Surely. 

Q. Have they since you have been there issued such cer¬ 
tificates? A. These certificates of title (indicating) ? Oh, 
yes. 

Q. Since 1892? A. Sure. 

Q. Mr. Becker, I ask you as an expert in title work, and 
as a member of the District of Columbia Bar, if your lia¬ 
bility, or the liability of these companies under the cer¬ 
tificates of title is not purely one of negligence. A. No. 
That is an absolute guarantee of title. 

Q. Will you show me on this Petitioners’ Exhibit No. 6 
the guarantee of title? A. This says that “The Title In¬ 
surance Company hereby certifies,” and in view of 

34 the fact that we are incorporated solely to insure 
titles to real estate, it could not be considered any¬ 
thing else than a guarantee to the extent of the coverage. 

Q. You take the word “certify” to be synonymous with 
“guarantee” or “insure”? A. It would be so construed. 

Q. Do you understand that when the clerk of a court 
certifies to any record of the court, that he guarantees or 
insures it? A. No, that is different. He is not an insur¬ 
ance company. 

Q. Mr. Becker, have the Columbia Title Insurance Com¬ 
pany and the Heal Estate Title Insurance Company, dur¬ 
ing the period that you have been with them, prepared 
deeds of release on real property? A. Yes, sir. 

Q. Have they prepared deeds of trust on real property? 
A. Yes, sir. 

Q. Have they made settlements for loans on real prop¬ 
erty? A. Yes, sir. 

Q. Have they paid off loans on real property? A. Yes, 
sir. 

Q. Have they recorded those instruments? A. Yes, 
sir. 

35 Q. Did the companies get paid for those services? 
A. Absolutely. 


Q. Did they during the period from 1892 through 19^5, 
that you know of? A. Yes, surely. 

Mr. Walker. No further questions. 

The Board. I would like to ask some questions. 
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Q. Referring to the return of the Real Estate Title In¬ 
surance Company, Petitioner’s Exhibit 2, the first item on 
the schedule attached is “Title Examinations, $62,744.02.” 
What does that represent? A. Those are the fees for title 
examinations. 

Q. For insurance policies ? A. And everything else—no, 
that does not include the—no, that is for the title ex 
inations. 

36 Q. Does that include the fees that you got for b<pth 
certificates and insurance policies ? A. That is rigfht. 

Q. But it does not include conveyancing fees, for prepar¬ 
ing deeds? A. No. 

Q. Nor settlement fees? A. That is right. 

Q. Nor noting, certifying that a particular note is |he 
note referred to ? A. That is right. That arises where j;he 
client brings in a deed prepared outside, and we have| to 
examine and note it. A charge of $2 is made for e^ch 
paper. 

Q. WTiat is this “Rent” item? A. That is for a piece 
property that we had to take in on Fourteenth Street 
made a mistake in the examination of the title, and we had 
to take it over. 

Q. What is the item “Interest, $10,323.07”? A. That is 
on our investment. 

Q. I suppose similar remarks would apply to the Colum¬ 
bia ? A. Sure; same thing. 

Q. The earnings of both companies, apparently, with the 
exception of interest received, are divided equally 

37 between the tw y o companies? A. Yes. 

Q. And the same with the deductions, except jin- 
terest paid? A. That is right. 


of 
We 
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Q. Have you any segregation to show how much of your 
fees received was for insurance policies, and how much 
for— A. (Interposing) That can be ascertained by refer¬ 
ence to the policy book. We make an entry of those in the 
policy book, and the amounts paid. 

Q. You have not that information? A. No,' sir. 
*•#•* *•••• 

Q. Are your charges per policy on liability the same 
whether you issue a certificate or a policy ? A. Oh, no. 

Q. How do they differ? A. I have a list here, or did 
have it. 

Q. If you don’t know—A. (Interposing) Mr. Kane— 
38 Q. You do not have to answer everything that I 
ask you. Sometimes a good answer is “I don’t 
know.” 

Which is greater? A. The policy. 

Q. Why? A. Greater risk. 

Q. Why? A. It protects against matters not appearing 
of record, undisclosed easements, mistakes in the record, 
forged deeds. 

Q. Suppose that in the chain of title there is a transmis¬ 
sion of title by a testatrix, and it subsequently turns out 
that the title is not as you have certified it was. Would you 
be liable under a certificate? A. No, sir. There is a case 
pending like that now, where we certified the title to be 
good according to the record, and a will was subsequently 
filed in which the testator devised that property to a chari¬ 
table institution, and when they filed the petition for the 
probate of the will they stated that that deed was forged. 

We are not responsible there. As soon as a deed is re¬ 
corded, the name of the grantor is removed from our 11 run” 
or from the chain of title. Otherwise we would never com¬ 
plete it. Where would we stop? A deed goes on record, 
and a man may die the next day, and we do not know that, 
but that removes it from the chain of title. 

In connection with that, we have a right to assume 
that the grantor in that deed was of full age and of 
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sound mind, but he might be crazy, and unless that fact [ap¬ 
pears of record we are not responsible. 

Q. Suppose that you have this situation in a chain] of 
title: Somebody dies, and no will is probated and no hd- 
ministration proceedings are had, and then at some lajter 
date you are requested to make a search of the title. Y(]>ur 
record does not show that the man is dead, but you,n|ay 
have reason to think that he is dead and that the title isj in 
some heirs. How w r ould you handle that? A. We would 
have to handle it through affidavits of persons knowing {lie 
family and who can certify that he died intestate and a)so 
naming the heirs at law. 

Q. Those affidavits would not be a matter of record? |A. 
No. That is the reason we would take—if we issued) a 
paper on that that did not turn out to be correct we woijdd 
be liable. 

Q. You are making a statement right then and there, aj r<? 
you not ? A. No. Otherwise you would not be able to setjtle 
those cases. 

Q. That is a practical approach to it, but actually the rec¬ 
ord does not show what you know\ A. But I do not know 
of a single case where that question has been raised. 
40 On the other hand, I have followed petitions filed in 
administration causes, and that is a record sworn to 
—I had one case where they had pursued the line of descent 
and they had figured it out on the mother’s side, but it wejnt 
back on the father’s side. I only discovered the anomaly (of 
the case after reading the petition, and the remoteness jof- 
it was so extreme that I raised the question. 

Q. Suppose that there are misstatements in the petition 
for administration? A. That is of record, and the policy 
would protect against it. 

Q. A certificate would not? A. No. 

Redirect Examination 
By Mr. Denit: 

Q. You were asked one question whether, if you certified 
in the state of affairs assumed by the Board, you would not 
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be making a misstatement in the certificate. I will ask you 
whether, under such circumstances, the recitals as to in¬ 
testacy and heirship would or w T ould not be made in the 
deed. A. It is customary, where we have that information, 
to put it in the deed, but even then a recital is not of record. 
The courts have upheld that—that is, where the deed re¬ 
cites that John Smith died intestate, unmarried and 
II without issue, leaving heirs A, B and C, that that is 
just a recital, and we have always required affidavits, 
and after 20 years we assume that it is all right, but we run 
a risk there if we cite it as of record. 

Q. Mr. Walker asked you whether or not, even in isolated 
instances, abstracts are still issued. I will ask you whether, 
when an abstract is made and issued, it is or is not accom¬ 
panied by a title by you of unlimited coverage or a cer¬ 
tificate with limited coverage? A. In every case with finan¬ 
cial instructions, it is accompanied by a policy of insurance. 
If I may— 

The Board. That is just a question of contract. 

The Witness: That is right. One point I would like to 
make is that we never issued an abstract without the 
ordinary certificate attached to it that, “I have examined 
the above-described property and as shown by the record it 
is good in John Smith.”- 

We never did do the abstracting business that you find 
in the West, where one company will furnish an abstract 
without opinion and submit it to a lawyer, and he writes an 
opinion. 

The Board. How about the United States Government ? 

The Witness. That has a story to it, if I may go into it. 
When we examined the titles along here, even for this build¬ 
ing, we had to issue abstracts. That was how many 
42 years ago ? 

The Board. 1904. 

The Witness. And I got hold of Henry Glassie, the attor¬ 
ney for the Government, and I said, “Henry, why do you 
put me to all of this labor, all of these abstracts? You 
know very well that you do not review them.” 
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He said, “I must confess that I do not.” 

I said, “You rely upon the statement there as to the con¬ 
dition of title in each abstract, do you not?” 

He said, “Yes.” 

I said, “Why do all of that work?” He had it changed, 
and from that date on the Government takes certificates of 
title. 

The Board: This building was put up in 1904. 

The Witness: About that. 

The Board. I know of my own knowledge that when thby 
acquired the Triangle, and after that, they got abstracts. 

The Witness. This was known as “Power Hoube 
Square.” I was called upon to examine it and to issue a[n 
abstract, and that abstract was submitted to Judge Gould, 
who was then United States Attorney. Judge Gould callejd 
me up and he said, “Becker, did you prepare that ab¬ 
stract?” I said, “Yes, sir.” 

He asked, “Is it all right? ” I said, “Yes, sir.’’ 

He said, “Well, I will be damned if I am going ov^r 
43 it.” It was 150 or 200 pages. 

The Board. What would you say about the situa¬ 
tion in the fiscal year ending June 30, 1945? Were you cir 
were you not in that year issuing abstracts to the United 
States Government? A. Oh, no; certificates. 

Recross-Examination 
By Mr. Walker: 

Q. Prior to your issuance of a certificate of title, is it nc|t 
necessary for you to abstract the title? A. Oh, yes; wje 
make up a chain of title, but that is for our use. I couljl 
not report on the title unless I had that chain. We ar^ 
supposed to have an abstract of every deed recorded, and 
that is indexed. Then we make up a chain of title, which 
is an abstract, and send it to an Examiner. He examineb 
site 4 apc-rs, and then it goes to another department an<jl 
comes back to the opinion writer, and the opinion is writte^i 
there. 
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Q. Mr. Becker, in that case that you now have pending, 
involving a charitable institution, you issued a certificate 
of title? A. That is right. 

Q. If you had issued a policy of insurance, the same de¬ 
fense that you are now making you would not have made ? 
A. I could not have made it, because the policy of 

44 insurance is the broadest that we can issue. The 
certificate of title is always limited to matters of rec¬ 
ord. 

Q. Mr. Becker, if I were to come to the Title Company 
and request a certificate of title on some lot not belonging to 
me, would you give me a certificate upon payment of the 
fee? A. Sure. 

Q. Would you do it regardless of the fact that I had no 
insurable interest in the property? A. If you want a cer¬ 
tificate of title, then we will examine it and we will issue a 
report certifying the title to be in whom on the record owns 
it. 

Q. If I came to you and wanted a policy of insurance on 
a particular lot not owned by me at that time, you would 
not issue to me that policy? A. Yes—not owned by you? 

Q. Yes. A. No, no. 

Mr. Walker. No further questions. 

Further Redirect Examination 
By Mr. Denit: 

Q. Do you issue certificates of title to persons other than 
those who have an interest in the property? A. We have 
to do that. If a man wanted to know if Judge Koenigs- 
berger owns a lot—say that that man wants it—I 

45 would have to issue a certificate on it. 

By the Board: 

Q. How would that certificate read? A. “I have exam¬ 
ined the title and find the same to be good in Lawrence 
Koenigsberger, according to the record.’’ 

Q. Let me have that form of certificate. 



29 


How would you fill in this part, * ‘ This certificate is issueld 
to and for the benefit only of”—whose name W’ould you put 
in there! A. Lawrence Koenigsberger. You must bear in 
mind that that man may take that certificate and purchase 
the property on the strength of it. 

Q. I understand that, but let me ask you this: Suppose 
that for some reason of my own I want to know whether 
Mr. Denit owned a certain piece of property. You lookeji 
up the record and found that he did. I am not buying it, o^ 
lending money on it. I just want to know for some reasoi}. 
Would you then issue this certificate to me the way the ceri- 
tificate is issued to and only for the benefit of Lawrence 
Koenigsberger? A. It would be issued to the man who 
paid. 

Q. Would you follow the same procedure in regard to ^ 
policy of insurance, or would you restrict that to the owner 
or mortgagee? A. The policy of insurance require^ 
46 certain investigation and a survey. In a certificate 
of title we certify according to the record, but wheij 
it comes to a policy of insurance, we require a survey tO 
be sure that you are in possession of it. 

Q. I am concerned with the question of who is the con-i 
tractee under a policy of insurance as distinguished froni 
a certificate of title. A. I would not issue it to a person; 
who did not own the property. j 

Q. Will you issue it to a mortgagee ? A. That holds thej 
note, yes, for the benefit of trustees under the trust. 

Q. In other words, you require an insurable interest ofj 
some kind in the case of a policy? A. That is right. 

Q. But the certificate is issued to whoever pays you? A.j 
It is worthless to him unless he has some interest in it. 

Q. When you issue an abstract to a financial institution, I 
do you in connection with that also give him a policy? A. 
Oh, yes. 

Q. Or a certificate? A. A policy. 

Q. And then they check the abstract against the policy? 
A. If they examine it they do. You know, in some 
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47 instances they cannot make a loan over a certain 
amount unless they have an abstract with it. I think 

the Metropolitan is that way; that is, we have to issue our 
policy of insurance and then accompany it with an abstract 
showing the line of title, so that the home counsel can look 
it over. 

The Board. Is there anything further? 

Mr. Denit. Mr. Kane, will you take the stand, please? 

Thereupon, Harry J. Kane, Jr. was produced as a witness 
on behalf of the petitioners, and, after having been first 
duly sworn by the Board, was examined and testified as 
follows: 

Direct Examination 
By Mr. Denit: 

Q. Will you state your full name? A. Harry J. Kane, Jr. 
Q. Are you connected with the Beal Estate and Columbia 
Title Insurance Companies? A. Yes, sir. 

Q. In what capacity? A. Vice president. 

Q. How long have you been connected with those com¬ 
panies? A. Since March, 1925. 

48 Q. How long have you been vice president? A. 
Since 1938. 

Q. Since 1938, what have been your duties as vice presi¬ 
dent? A. The examination and certification of titles. 

Q. Are you also what is known as the title officer? A. 
Yes. 

Q. Will you tell us whether or not the title companies is¬ 
sue abstracts of title? A. Only in connection with cer¬ 
tificates or title policies, and then on very rare occasions. 

*•••• ••••• 

Q. In 1944 and 1945, did the Title Companies have 

49 a schedule of rates charged for title coverage? A. 
Yes. 

Q. Is this (showing a card to the witness) the schedule 

that was in force then? A. Yes, sir. 

• • • • • • • • 
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Q. Will you indicate for us how rates are ascertained 
from the schedule for limited coverage? A. For a cer¬ 
tificate of title, the rate is $30 for the first $1,000 of liabil¬ 
ity assumed, and an additional premium of $1.50 for e^ch 
additional $1,000 up to a liability of $50,000. Over $50,Cf00 
and up to $100,000, the additional premium is $1.25 per 
$1,000. Over $100,000, the additional premium is $1 ]|er 
thousand. 

The total premium depends upon the total liability. 


Q. Now, in the case of unlimited coverage, will you 
50 indicate what the premiums are? A. The premiiim 
for unlimited coverage is in addition to the premium 
for limited coverage, and is based upon the amount of cov¬ 
erage and the nature of the policy to be issued. That is, 
there is one rate for owner’s policy, and one rate for mort¬ 
gagee’s policy. 

For the mortgagee, the premium is $2.50 per thousand 
for the first $50,000 of liability. For the excess over $50,000 
and up to $100,000, there is an additional premium of $2 
per thousand. For the excess over $100,000 and up to 
$500,000, the additional premium is $1.75 per thousand. 
For the excess over $500,000, the additional premium is 
$1.50 per thousand. I might add that there is a minimum 
premium of $7.50 in such cases. 

For the owner’s policy, the additional premium is $3.^0 
per $1,000 for the first $50,000 of liability. For the excejss 
over $50,000 and up to $100,000, the additional premium | is 
$3 per thousand. For the excess over $100,000, the addi¬ 
tional premium is 2 per $1,000. 

In the case of owners’ policies, the minimum premium!is 
$10 in addition to the regular certificate rate. 

Mr. Denit. That is all. 

Mr. Walker. Is the document in evidence that he has 
read? 

Mr. Denit. I will offer it in evidence. 
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51 (Rate schedule marked Petitioners’ Exhibit 9 and 
received in evidence.) 

The Board. Let us strike out all of Mr. Kane’s testimony 
and let him testify that this is a true statement of the prices 
charged. 

Can you do that? 

The Witness. Yes, sir; that is a true statement. 

*•••• ••••* 

The Board. Then, just let him identify that and say that 
it is a true statement. I want to be sure that it gives you 
all that you want. It seems to me that it does. If it does 
not, tell me why it does not. 

By Mr. Denit: 

Q. Is this the schedule that was in effect in 1944 and 1945? 
A. Yes, sir. 

Mr. Denit. I will offer it in evidence. 

• •*••••#•• 

52 Cross-Examination 

By Mr. Walker: 

Q. Mr. Kane, on Petitioners’ Exhibit 9, the fee charged 
by you for $1,000 of liability is $30? A. That is right. 
That means the first $1,000. 

Q. Suppose that I had a piece of property with an as¬ 
sessed value of $50, and I wanted a certificate of title on 
that. Would you charge me $30 for that certificate? A. 
Yes. It is a minimum fee for $1000 and under. 

Q. So that the $30 charge for the first $1000 for limited 
liability is not in any way related to either the value of 
the property for which the certificate is given, or 

53 upon the insured interest of the one requesting the 
certificate? A. Yes, it is. 

Q. Will you please explain how? A. It forms the basis 
for the calculation of the total premium for whatever the 
value of the property is. In the case that you mentioned, 
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where there was a piece of property valued at $50, it 
hardly be worth your while to pay anything for the 
tificate of title on that property. It would be of 
able expense to us to issue, and therefore we have to 
a minimum charge. We have discovered that we cannot 
it cheaper than $30, no matter what the value of the 
erty is under $1,000. 

Q. If you can do it for $30 for a piece of property 
which you assume a liability of $1,000, why must you 
these additional amounts in excess of $1,000? A. Our 
perience has shown that to be necessary. 

Q. Has your experience shown you that it requires 
work on your part to prepare a certificate on a piece 
property where your liability is $25,000 than on a piece 
property worth $1,000? A. It is not figured on the 
of the work performed, but on the liability assumed. 

Q. You just said that you found you could not di> 
54 it any cheaper than $30. A. I said that there must 
be a minimum, and we have discovered that $30 is a s 
close as we can come to it. 

Q. You do not insure anything in making a 
do you? A. Well, I think that your question is 

Q. I intend it to be. A. My answer to that must be yes^ 
that we do insure something in making a settlement. 

Q. What do you insure? A. The accuracy of it, the cor¬ 
rectness of it. 

Q. Do you limit your liability in making settlements? A. 
Yes—not specifically, but our liability in making a settle¬ 
ment would be the extent of the error or the extent of th^ 
whole settlement. 

The Board. That is a limitation imposed by law. 

The Witness. Not by law we have no limitation, but ouif 
settlement charge is based upon the liability assumed by it$ 
calculation on the amount of money involved. 

By Mr. Walker: 

Q. But regardless of the amount of money involved, i 
it is $10,000 or less you charge $10? A. That is right. 



settlement), 

leading. 
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Q. And if it is more than $10,000, yon charge 50 cents 
for every $1,000 over $10,000? A. Plus the original 
$ 10 . 

55 Q. So that if the amount of money involved in a 
settlement were $5,000, you would charge $10 any¬ 
way? A. If the amount involved was $5,000, we would 
charge $10, yes. 

Mr. Walker. I think I have no further questions. 

By the Board: 

Q. What is involved in the so-called settlement for which 
you charge a fee? A. A settlement involves making all of 
the adjustments according to the contract between the pur¬ 
chaser and the seller. 

Q. You mean stating the account? A. I mean stating the 
account, whether it be a loan or a sale. It involves the pay¬ 
ing of existing encumbrances where necessary, the calcu¬ 
lation of interest, attending to the releases on existing mort¬ 
gages, and things of that nature. 

Q. Doesn’t it involve your acting as escrow agent— A. 
Oh, yes. 

Q. Let me finish my question—and receiving the con¬ 
veyancing papers and the cash consideration and the notes 
and whatever other papers or property enter into the trans¬ 
action and holding it until the proper time to deliver them 
to the persons entitled to them? A. Yes, it does. 

56 Q. And safeguarding them in the meantime? A. 
It does. 

The Board. I have no more questions. 

By Mr. Walker: 

Q. Does it also involve the computation of any unpaid in¬ 
terest by you on any deeds of trust on the property which 
is sold? A. I am not sure that I understand your question. 
We, as a title company, are not involved in any unpaid in¬ 
terest. If the interest is unpaid, it is unpaid by someone 




else. We calculate the credit or charge to which the par^ 
ties are entitled. 

Mr. Walker. That is what I had in mind. 

By the Board: 

Q. And the same with taxes? A. And the same with 
taxes, insurance, water rent, operating charges. 

Mr. Walker. That is all. 

Redirect Examination 

By Mr. Denit: j 

Q. Are settlements made independently of the issuance 
of either the limited or unlimited coverage? A. No. Set-i 
tlements are made as a precedent to the issuance of the cer- j 
tificate or the title policy. j 

Q. Would it be fair to say that they are incidents j 
57 to the issuance of insurance? A. I think so. 

Q. How about with respect to preparing convey- j 
ances ? A. They also are incidents to the issuance of a cer-1 
tificate of title or an insurance policy. The conveyances are 
prepared by us in connection with the settlements, and the 
certificate or the title policy follows the settlement. 

By Mr. Denit: 

Q. Have there been claims asserted against the Title 
Companies since you became title officer, of which you had 
knowledge, upon the theory that the certificate was insur- j 
ance? A. Yes. 

Q. What has been done with them ? 

The Board. I do not think that is material. If you have j 
any judicial pronouncements on that question, you can fur- j 
nish them. 

Mr. Denit. I think that their interpretation of their con- i 
tract would be admissible to show how they regard it. 

(After discussion off of the record.) 
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Further Cross Examination 
By Mr. Walker: 

Q. What do you mean by the expression which appears 
on Petitioners’ Exhibit No. 9, “Run downs on construction 
loans”? A. As you know, the law provides that any per¬ 
son who furnishes any labor or material in connec- 

58 tion with the construction or repair of a building is 
entitled to a mechanic’s lien if he files notice of the 

lien within 90 days of the date of completion of the work. 

The law further provides that where a loan for such pur¬ 
poses is made, with funds to be advanced in the future, that 
all advances made prior to the filing of notice of the lien in 
the Clerk’s office shall take priority over the notice when 
filed. 

In the case of construction loans, for the charge of run¬ 
ning down and certifying that there are no mechanics’ liens 
as of the date of conveyance, we make that charge. 

Q. That is a separate certificate? A. It usually is at¬ 
tached to and becomes part, as an endorsement, of our title 
policy. It bears the same number. 

Q. But not invariably? A. Always. 

Mr. Walker. That is all. 

Mr. Denit. I do want to make this observation, either on 
or off of the record. 

The Board. Make it first off of the record. 

(After discussion off of the record:) 

The Board. Do I understand that it is stipulated be¬ 
tween you that in their returns under Section 47—1806, each 
of these petitioners reported $62,744.02, being the same 
amount and the same money as already reported on 

59 Exhibits 2 and 3, and paid a 2 percent tax on that? 

Mr. Walker. That is true. 

Mr. Denit. Correct. 
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By the Board: 

i 

Q. Mr. Kane, where did you, in these returns that werje 
filed, carry these run down fees? A. In the title exam¬ 
ination. 

Q. You mean, under “From titles”? A. Yes. 

Q. Did you during the fiscal year ending June 30, 1945, 
draw any deeds, releases, or deeds of trust not in connec¬ 
tion with certification of titles? A. I think the only cort- 
rect answer to that must be yes, but in very few cases. 

Q. You would not refuse to draw such a paper because 
there was not a case in the office ? A. No, but usually we 
are requested because there has been a case in the office. 
#**••#•••« 

III. 

. | 

EXCERPTS FROM EXHIBITS. 

Petitioner’s Exhibit No. 1 

61 July 16,1945 1 


Real Estate Title Insurance Company 
503 E Street, N. W. 

Washington, D. C. I 

Gentlemen: 

The Board of Commissioners, D. C., has approved an 
opinion of the Corporation Counsel holding that Paragraph 
6 of Section 6 of the Act of July 1,1902 (32 Stat. 619, Chap. 
1352), as amended by Section 2 of the Act of April 28,1904 
(33 Stat. 564, Chap. 1815) is in full force and effect with | 
respect to gross receipts other than “policy and member-j 
ship fees and net premium receipts” reported to the Super- j 
intendent of Insurance and on which a tax of 2 per centum 
is paid. The said Paragraph 6, as amended, reads as 1 
follows: 

“All companies, incorporated or otherwise, who guar¬ 
antee the fidelity of any individual or individuals, such as 1 
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bonding companies, and all companies who furnish ab¬ 
stracts of titles to real property, shall pay to the Collector 
of Taxes of the District of Columbia one and one-half per 
centum of their gross receipts in the District of Columbia.” 

Pursuant to the opinion, you are directed to file in this 
office, not later than August 1, 1945, a report, on the en¬ 
closed form, of gross receipts from July 1, 1944 to June 
30,1945, with a supporting schedule stating: 

(a) In detail, by description and amounts, gross receipts 
during the period. 

(b) In a second column eliminations represented by de¬ 
ductions for “policy and membership fees and net premium 
receipts”, and other allowable deductions, such as interest 

received from Federal bonds, if any. 

62 (c) In a third column net figures making up the 
total stated on the report form. 

Very truly yours, 

James L. Martin 
James L. Martin, 

Assistant Assessor, D. C. 

Petitioner’s Exhibit No. 2 
Receipts 

63 Basis—Gross from July 1, 1944 to June 

Earnings 

30, 1945 

First Half Payable September 1945. 
Second Half Payable March 1946. 

This report must be filed in the Office of the Assessor on 
or before August 1, 1945. 

20% penalty for failure to file during said period. 

Amount 

Taxable Rate 

Title Companies, gross receipts.$35353.21 V/ 2 % 

• ••••••••• 




District of Columbia, ss: 

I hereby solemnly swear that to the best of my knowledge 
and belief, the amount as stated above represents the grosi 
earnings, or gross receipts of Real Estate Title Ins. Co. of 
Dist. of Col., 503 - E St. N. W., Wash 1 - D. C. during the 
year ended June 30,1945. 

Real Estate Title Ins Co 
Edward S. McKnew 
Treasurer 

mmm******f 

64 Real Estate Title Ins Co. 

' 503 - E St. N. W. 

Wash 1 - D C 


Gross receipts 

from July 1 -1944 to June 30 -1945 


1 


From 

Receipts 

Title Examinations 

$62,744.02 

Preparing Deeds, Trusts 


& Releases 

8,880.39 

Settlements of Sales 


& Loans 

16,320.50 

Noting 

2,651. 

Identification of Notes 

284.75 

Rent 

360 

Interest 

10,322.07 


2 3 

Net 

Deductions Figure \ 
$62,744.02* 


3,495.50 


• Paid or to be paid 
surance Commissioner, 


$101,592.73 $66,239.52 $35,353.21 

Collector of Taxes, D. C. thru InJ 
Federal Bond Int. 
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66 July 21, 1945 

Board of Personal Tax Appraisers, 

Room 215, District Building, 

Washington 4, D. C. 

Gentlemen: 

Your letters of July 16,1945, directed to The Real Estate 
Title Insurance Company and The Columbia Title Insur¬ 
ance Company, respectively, with reference to gross re¬ 
ceipts tax alleged to be payable by the Title Companies, has 
been referred to us for attention and reply. 

As the records of your office doubtless show, the Title 
Companies have been and are now paying the tax of 2% 
on the amounts secured from certificates and policies, less 
cancellations. This payment has been made pursuant to 
Section 1806, Title 47, D. C. Code 1940. This section ex¬ 
pressly provides, among other things, as follows: 

“Such tax shall be in lieu of all other taxes except (1) 
taxes upon real estate and (2) fees and charges provided 
for by the insurance laws of the District of Columbia in¬ 
cluding amendments made to such laws by this title.” 

With respect to the excepted items, the Companies pay 
taxes on their real estate and the fees and charges provided 
to be paid in and by Section 1801 of Title 47. Under the 
law, therefore, we take the position that there is no liabil¬ 
ity for gross receipts, hence, no basis whatever for requir¬ 
ing an additional return to be filed. In other words, our 
clients are taxable as insurance companies, and as such 
they can only be required to pay pursuant to Section 1806 
of Title 47. 

We are likewise unable to find either from your letter, or 
from any applicable statute, any authority in the Commis¬ 
sioners to require the additional returns which your letters 
direct. 

Very truly yours, 

Brandenburg & Brandenburg 

• ••••••••• 
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Columbia Title Ins. Co. 
of D. C. 


Corrected Bill 9-25-45 
Preston J. Kins: 


Gross receipts 


###*#*#• 

Increase Assessment} 
$32,544.78 $1,000.00 $31,544.78 

i 

Petitioner’s Exhibit No. 3 

70 Receipts 

Basis—Gross From July 1, 1944 to June 

Earnings 

30, 1945 

First Half Payable September 1945. 

Second Half Payable March 1946. 

*#••••••• 

Amount 
Taxable Rate} 

Title Companies, gross receipts_$32,544.78 1%^ 

##•*••••• 

Columbia Title Ins. Co. 

By Edward S. McKnew 
Treasurer 

##••••••• 

Columbia Title Ins. Co. 

503 1 St. N. W., Wash., D. C. 

Gross Receipts 

From July 1, 1944 to June 30, 1945 
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From 

Titles 

Preparing Deeds 
Trusts and releases 


Net 

Receipts Deductions Figure 
$62,744.02 $62,744.02 

8,880.39 
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Settlements of Sales 
and Loans 
Noting 

Identification of notes 

Rent 

Interest 


16,320.50 

2,651. 

284.75 

360. 

7,744.64 4,696.50 


$98,985.30 $67,440.52 $32,544.78 

* Federal Govert Bond Int Paid or to be paid to Collec¬ 
tor of Taxes, D. C. thru Insurance Dept. 

*#••«••••• 

[A letter to Columbia Title Insurance Company dated July 
16, 1945, identical in form to Petitioner’s Exhibit No. 1 
hereinabove set forth, has been omitted in printing. (Tr. 
73-74)] 

Petitioner’s Exhibit No. 4 

77 ‘ No. 852 

Recorded December 6, 1881 
at 4: P. M. 

CERTIFICATE OF INCORPORATION 

This Certificate Witnesseth: That the undersigned de¬ 
siring to form a Company under and in conformity with 
Sections from 553 to 593 both inclusive of the Revised Stat¬ 
utes relating to the District of Columbia, do hereby certify 
and declare: 

First: That the corporate name of said Company shall 
be “The Real Estate Title Insurance Company of the Dis¬ 
trict of Columbia”, and the object of said Company shall be 
to insure titles to real estate in the District of Columbia 
and generally to transact and perform all business relating 
to said object. 

• ••••••••• 
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Petitioner’s Exhibit No. 5 
No. 1412. 

Recorded February 4, 1887 at 12: M. 

CERTIFICATE OF INCORPORATION. 

This Certificate Witnesseth: 

That the undersigned, desiring to form a company under 
and in conformity with Sections from 553 to 593 both in 
elusive of the Revised Statutes of the United States re¬ 
lating to the District of Columbia, and the Act of Congress, 
approved May 17, 1882, entitled “An Act to Amend t[he 
General Incorporation Law of the District of Columbia”, 
do hereby certify and declare: 

First: That the corporate name of the company shall jbe 
“The Columbia Title Insurance Company of the District 
of Columbia”. The object for which said company iis 
formed shall be to insure titles to real estate situate in tjie 
District of Columbia, and generally to do and perform all 
business relating to said object. 


Petitioner’s Exhibit No. 6 

87 CERTIFICATE OF TITLE. 

Case No. Dated. 

The Real Estate Title Insurance Company 
of the District of Columbia 
and 

The Columbia Title Insurance Company 
of the District of Columbia, 

Corporations, in consideration of.Dollars 

to them paid by.do hereby certify 

.unto said .th^t 

. the title to . 

.; situate in the.c)f 

Washington, District of Columbia, is, at the date hereo 
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good in fee simple in . 

and is not now charged or affected by any suit at Law or in 
Equity, or by any existing lien or encumbrance of any kind 
whatsoever, appearing of record, except by unpaid taxes 
and assessments, if any (as to which taxes and assess¬ 
ments, the Assessor of Taxes will certify) . 


This Certificate is issued to and for the benefit only of 

.and on condition 

that the liability of these Companies hereunder, based upon 
the consideration paid to them as above stated, is limited 
in any event, to .thousand dollars. 

The Real Estate Title Insurance Company, 
of the District of Columbia, 

The Columbia Title Insurance Company 
of the District of Columbia, 


Attest: 


President 


Secretary 


Petitioner’s Exhibit No. 7 

88 CERTIFICATE OF TITLE FOR MORTGAGEE. 

Case No. Dated. 

The Real Estate Title Insurance Company 
of the District of Columbia, 
and 

The Columbia Title Insurance Company 
of the District of Columbia, 

Corporations, in consideration of.Dollars, 

in current money, to them paid by. 

Do Hereby Certify.unto said. 

.that.the title to 

.situate in the 
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.of Washington, District of Columbia, is 

good in fee in. 

trustee under, and for the uses and purposes declared in 
the Deed of Trust noted in Schedule “A,” hereunto an-; 

nexed, that said Deed of Trust.in due and legal 

form and execution, and.the first lien appearing! 

of record against said real estate, or any part thereof,j 
except unpaid taxes and assessments, if any (as to which! 
taxes and assessments the Assessor of the District ofl 
Columbia will certify) .! 

This Certificate is issued to and for the benefit only of | 

.and on condition 

that the liability of these Companies hereunder, based upon 
the consideration paid to them as above stated, is limited 
in any event, to.thousand dollars. 

The Real Estate Title Insurance Company 
of the District of Columbia, 

The Columbia Title Insurance Company 
of the District of Columbia, 


Attest: President 


Secretary 

Petitioner’s Exhibit No. 8 

89 TITLE POLICY. 

Case No. 

Policy No. Dated. 

The Real Estate Title Insurance Company 
of the District of Columbia, 
and 

The Columbia Title Insurance Company 
of the District of Columbia, 

Corporations (hereinafter designated as parties of the first 
part), in consideration of.Dollars in 
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current money, to them paid by. 

(hereinafter designated as part .... of the second part), 
Do Hereby Covenant to forever insure, warrant, guaran¬ 
tee and defend, at the cost and expense of the parties of the 

first part.title to the real estate 

described in the Schedule “A” hereto annexed, unto the 

said part_of the second part,. 

and all other persons to whom this policy may be trans¬ 
ferred with the assent endorsed hereon of the parties of 
the first part, from and against any and every claim, lien, 
incumbrance or defect whatsoever thereon or therein which 
may now exist and not specified in Schedule “B” hereto 
annexed; and in the event of any eviction in whole or in 

part of said part_of the second part. 

or.proper successors hereunder as above de¬ 

scribed by final judgment or decree of any court of compe¬ 
tent jurisdiction, by reason of any such claim, lien or 
incumbrance or defect, to pay to said part.... of the 

second part, .or 

.proper successors hereunder, in 

current money on demand, the amount of all loss, cost and 
damages suffered or sustained thereby, not exceeding.... 


Provided always, That these presents shall be and be¬ 
come utterly null and void if the said part_of the second 

part.or.proper 

successors hereunder, shall, without the written consent of 
the parties of the first part, institute any suit, action or 
proceeding, at law or in equity, suggesting or averring any 1 
defect in or cloud upon the title to said real estate, as now 1 
vested in the part.... of the second part; or shall consent 
to or connive at the bringing of any suit or proceeding 
asserting any right or claim to said real estate adverse to 
the title as now vested in said part.... of the second part, 
or shall fail, for the space of eight days after notice of any 
suit or proceeding adverse to the title of the party or par- 1 
ties insured to give written notice thereof to the parties of I 
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the first part, at their office in said District, or shall refuse 
to permit his, her or their name or names to be used in 
the defense of any such action or suit, or in the prosecutioii 
of any appeal or writ of error which said parties of thle 
first part may elect to take in such action or suit, or shall 
fail or refuse, in the event of such appeal or writ of errojr 
being taken, on demand of said parties of the first part, ojt* 
their attorney, to comply with the law and rules of practice 
touching the prosecution of appeals and writs of error, j 

The Real Estate Title Insurance Company 
of the District of Columbia, 

President 

The Columbia Title Insurance Company 
of the District of Columbia, 


President 

Attest: 


Secretary 

Petitioner’s Exhibit No. 9 

90 FEES IN EFFECT AS OF TUESDAY, 

OCTOBER 28TH, 1941. 

Certificates of Title: j 

$30.00 for $1,000 liability. 

$1.50 for each additional $1,000 up to $50,000. 

$1.25 for each additional $1,000 from $50,000 to $100,000. j 
Over $100,000—$1.00 per $1,000. 

Title Insurance Policy: 

First Mortgage— 

Up to $50,000 Liability written—$2.50 per thousand. 
Over $50,000 and to $100,000—2.00 per thousand. 

Over $100,000 and to $500,000—1.75 per thousand. 

Over $500,000—1.50 per thousand 
Minimum premium—7.50 
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Owners’— 

Up to $50,000 Liability written—$3.50 per thousand 
Over $50,000 and to $100,000—3.00 per thousand. 

Over $100,000—2.00 per thousand 
Minimum premium—10.00. 

In addition to regular Certificate rates. 

Settlement Fee: 

$10.00 up to $10,000, over $10,000 at $.50 a $1,000. 
Noting: 

$2.00 a paper or 3 for $5.00 in every case, settlements 
included. 

On papers not prepared by these companies. 
Identification: 

$1.00 minimum, one to four notes. 

$.25 per note above four. 

Preparing Deeds.: 

$5.00. 

Preparing Releases: 

$5.00. 

Preparing Trusts: 

$5.00, including up to 10 notes. 

$.25 a note for each additional note over 10 notes. 

Run Downs on Construction Loans: 

$10.00 each. 

’ Preliminary: 

$5.00 for each additional preliminary report. 

Preparing FHA Trusts and Note: 

$ 10 . 00 . 

Certificates of Title for Same Owner: 

$20.00 for 3 years for first $1,000. 

$.25 a $1,000 up to original liability. 

$1.50 for each additional $1,000 above original amount. 
$1.00 additional for each year above three years. 

Real Estate Title Insurance Co. 

Columbia Title Insurance Co. 

503 E Street, N. W. Washington, D. C. 
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IN THE 
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No. 9414 


Real Estate Title Insurance Company, a corporation, 
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No. 9415 


Columbia Title Insurance Company, Petitioner, 


District of Columbia. Respondent. 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

In an opinion approved by the Board of Commissioners of 
the District of Columbia some time prior to July 16, 1945, 
the Corporation Counsel held that Section 47-1702 was in full I 


1 


4 
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force and effect with respect to gross receipts other than 
“policy and membership fees and net premium receipts” re¬ 
ported to the Superintendent of Insurance and on which a 
tax of two per centum is paid. In a letter dated July 16, 
1945, to petitioners, an Assistant Assessor called attention 
to the aforesaid opinion and directed petitioners to file a re¬ 
port in accordance therewith (App. 37, 38). The taxes here 
involved were assessed under Section 47-1702 upon the dif¬ 
ference between the amount reported to the Superintendent 
of Insurance, D. C., and taxed under Section 47-1806 and the 
total gross receipts of petitioners (App. 38-42). 

While it is true that in the tax year here involved, 1945, 
neither of the petitioners issued any abstracts of title to real 
property (App. 17), the record discloses that they do issue such 
abstracts from time to time (App. 21). 

The major part of the gross receipts of petitioners is, as 
stated by petitioners in their brief (Petitioners’ Brief, page 
5), derived from “title examinations.” However, there was 
no evidence, as the Board found (App. 4, 10), to show what 
proportion of such gross receipts was derived from fees for 
issuing “certificates of title” or what proportion was received 
as “title insurance” premiums (App. passim). Nor is there 
any evidence as to the number of “certificates” furnished or 
the number of “title insurance” policies issued (App. 10). 

STATUTES INVOLVED 

Title II of “An Act To provide additional revenue for 
the District of Columbia, and for other purposes,” approved 
August 17, 1937, 50 Stat. 673, 675, Sections 47-1801 et seq., 
D. C. Code 1940, provides as follows: 

“Sec. 1. On and after the 1st day of September 
1937, every domestic, foreign, or alien company or¬ 
ganized as a stock, mutual, reciprocal, Lloyd’s, fra¬ 
ternal, or any other type of insurance company or as¬ 
sociation. before issuing contracts of insurance against 
loss of life or health, or by fire, marine, accident, 
casualty, fidelity and surety, title guaranty, or other 
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hazard not contrary to public policy, shall obtain from 
the superintendent of insurance of the District of 
Columbia an annual license or certificate of author¬ 
ity, upon payment of a fee of $25 to the collector of 
taxes of the District of Columbia. All licenses for 
insurance companies who may apply for permission 
to do business in the District of Columbia shall date 
from the first of the month in which application is 
made, and expire on the 30th day of April following, 
and payment shall be made in proportion. 

“Sec. 2. Any such company issuing contracts of in¬ 
surance in the District of Columbia, without first 
having obtained license or certificate of authority 
from the superintendent of insurance so to do, shail 
upon conviction be subject to a fine of $100 per day 
for each day it shall engage in business without such 
license or certificate of authority.” 




“Sec. 5. If any such company shall fail to file the 
annual statement herein required, the superintend¬ 
ent of insurance may thereupon revoke its license or 
certificate of authority to transact business in the 
District of Columbia, 

“Sec. 6. All such companies shall also pay to the 
collector of taxes of the District of Columbia a sum 
of money as taxes equal to 2 per centum of its policy 
and membership fees and net premium receipts on 
all insurance contracts on risks in the District of Co¬ 
lumbia, said taxes to be paid before the 1st day of 
March of each year on the amount of income for the 
year ending December 31 next preceding. Such tax 
shall be in lieu of all other taxes except (1) taxes 
upon real estate, and (2) fees and charges provided 
for by the insurance laws of the District including 
amendments made to such laws by this title. 

“ ‘Net premium receipts’ means gross premiums re¬ 
ceived less the sum of the following: 

1. Premiums returned on policies canceled or not 
taken; 
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2. Premiums paid for reinsurance where the same 
are paid to companies duly licensed to do business in 
the District; and 

3. Dividends paid in cash or used by policyholders 
in payment of renewal premiums. 

“Nothing contained in this section or in sections 
1 or 7 of this title shall apply with respect to marine 
insurance written within the said District and re¬ 
ported, taxed, and licensed under the provisions of 
the Act entitled ‘An Act to regulate marine insurance 
in the District of Columbia, and for other purposes/ 
approved March 4, 1922, as amended.” 

****** 

In Section 6 of Title VI (“TAX ON PRIVILEGE OF DO¬ 
ING BUSINESS”) of the same Act of August 17, 1937, 50 
Stat. 688, 690 (temporary legislation—does not appear in D. C. 
Code, 1940 edition, having expired prior to that date,—Title 
20, Sec. 970e, D. C. Code, 1929, Supp. V). it was provided 
that: 


“National banks and all other incorporated banks 
and trust companies, street railroad, gas, electric 
lighting and telephone companies, companies incor¬ 
porated or otherwise, who guarantee the fidelity of 
any individual or individuals, such as bonding com¬ 
panies, companies who furnish abstracts of titles, sav¬ 
ings banks, and building and loan associations which 
pay taxes under existing laws of the District of Co¬ 
lumbia upon gross receipts or gross earnings, and in¬ 
surance companies which pay a tax upon premiums 

shall be exempt from the provisions of this title. 

* * *» 


Section 6, above quoted, was reenacted in identical language 
in the Act of May 16, 1938, 52 Stat. 367. 

SUMMARY OF ARGUMENT 

Section 47-1702 has not been repealed and is still in full force 
and effect. The petitioners are companies which “furnish ab- 


o 


I 


stracts of title to real property” and “insure real estate titles” and 
they are therefore subject to the taxes imposed under that law. 
The petitioners are not insurance companies within the meaning 
and intent of Section 47-1806 and are therefore not subject to 
the taxes imposed on insurance companies by the provisions! of 
that section. 

Not only was Section 47-1702 not repealed by the Act of August 
17, 1937, but in Section 6 of Title VI of that Act there is a clear 
recognition by Congress of the fact that Section 47-1702 is still 
in force and effect. 

The certificates of title which petitioners issue are not contracts 
of insurance. 

ARGUMENT ! 


Petitioners are taxable under Section 47-1702. 

I 

i 

While, as was hereinbefore indicated in respondent’s couiji- 
ter-statement of the case, supra, page 2, the assessments 
here involved were made under Section 47-1702 upc^n 
only a portion of the gross receipts of petitioners, the fact |s 
that the Board, while affirming the assessments involvecf. 
held that petitioners were not insurance companies within th^ 
meaning of Section 47-1806 and that therefore that lattejr 
section did not relieve them from any taxes imposed by any 
other provision of law and that the petitioners were liablb 
for the taxes imposed by Section 47-1702 (App. 7-11). ij; 
was, at the time of the opinion referred to in the counter^ 
statement of the case and at the time these cases were prej 
sented in the Board of Tax Appeals, the position and com 
tention of counsel for respondent, as stated by petitioners 
on page 10 of their brief, that petitioners were liable fort 
the taxes imposed by Section 47-1806 upon their net pre^ 
miums and liable for the remainder of their gross receipt^ 
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under the provisions of Section 47-1702. However, upon con¬ 
sideration of the opinion of the Board (App. 7-11) and in 
view of the fact that the taxes imposed under both Sections 
1702 and 1806 are franchise or excise taxes levied on the 
right to do business in the District, and are not property 
taxes, 1 it is the position of respondent that the classifications 
made in those sections are classifications of the types of busi¬ 
ness and not of any receipts and that therefore any con¬ 
struction which would permit a division of a taxpayer’s re¬ 
ceipts for taxation under both sections would not be proper. 
Therefore it is submitted that if these petitioners qualify as 
insurance companies for taxation under Section 47-1803 they 
are not liable for the taxes imposed by Section 47-1702, 
and conversely, if they qualify for taxation under Section 
47-1702 they are not liable for the taxes imposed by Sec¬ 
tion 47-1806. 

Petitioners contend that “If they are not insurance com¬ 
panies, they are not liable for the tax under Section 47-1702, 
because they neither ‘furnish abstracts of title to real prop¬ 
erty’ nor are ‘companies who insure real estate titles.’ ” (Pe¬ 
titioners’ Brief, page 8.) Presumably such a contention is 
made on the broad but untenable supposition that abstracts 
of title to real property and real estate title insurance policies 
may be issued only by companies which are insurance com¬ 
panies within the meaning of Sections 47-1801 et seq. It is 
true that petitioners issued no “abstracts of title to real prop¬ 
erty” in the tax year 1945, but the fact is they do issue such 
policies from time to time and have done so from 1902 (App. 
17, 21). It is difficult to reconcile petitioners’ statement that 
they are not “companies who insure real estate titles” with 
their statement appearing on page 4 of their brief that their 
business consists, in part, of “* * * (2) issuing ‘policies’ of 
title insurance to owners and mortgagees, * * 

1 Security Sailings and Commercial Bank v. D. C., 51 App. D. C. 316, 279 F. 
1S5; Potomac Electric Power Co. v. Rudolph, 5S App. D. C. 261, 29 F. 2d 
634; Potomac Electric Power Co. v. Hazcn, 67 App. D. C. 161. 90 F. 2d 406. 
cort. den. 302 U. S. 692. 
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Petitioners are taxable under Section 47-1806 only if their 
principal business is that of an “insurance company.” United 
States v. Home Title Insurance Co., 285 U. S. 191, 76 L. ed. 
695, 52 S. Ct. 319; Bowers v. Lawyers Mortgage Co., 285 
U. S. 182, 76 L. ed. 690, 52 S. Ct. 350; National Commercial 
Title and Mortgage Guaranty Co. v. Duffy, 42 F. Supp. 844, 
reversed 132 F. 2d 86. For the same reasons, petitioners jare 
taxable under Section 47-1702 only if they do not qualify far 
taxation under Section 47-1806, and if, as stated in that sec¬ 
tion, they “furnish abstracts of title to real property, or * * * 
insure real estate titles.” 

In its opinion the Board pointed out that a company rpay 
write some insurance and still not be an “insurance com¬ 
pany.” The Board also pointed out that Section 47-1702 tafas 


“companies * * * who insure real estate titles” and is riot 
limited by its terms to “insurance companies” (App. 10, lj). 
In this connection petitioners state that they “fail to see apy 
distinction between a ‘title insurance company’ and a ‘com¬ 
pany which insures titles’,” and that “if such finespun dis¬ 
tinctions are to be made at all, the language of Section 47-1806 
should be more carefully examined, for it does not use tpe 
words ‘insurance company,’ above, but applies to 


‘Every domestic * * * company organized as * * * any 
type of insurance company * * *’.” (Petitioners’ Brief, 
page 9.) 


Respondent agrees that Section 47-1806 should be mote 
carefully examined. In order to ascertain the meaning of fae 
phrase “all such companies” appearing in Section 47-180i>, 
it is necessary to refer to Section 47-1801. In Section 47-180J. 
after providing that “Every domestic, foreign, or alien conj- 
pany organized as a stock, mutual, reciprocal, Lloyd’s, fra¬ 
ternal. or any other type of insurance company or associa¬ 
tion” before issuing the types of insurance contracts enuml- 
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erated shall obtain a license, it is provided that “All licenses 
for insurance companies who may apply for permission to 
to do business in the District of Columbia shall date from the 
first of the month in which application is made, and expire 
on the 30th day of April following, * * (Italics supplied.) 

It seems clear, then, that the phrase “All such companies” 
appearing in Section 47-1806 must refer to all “insurance 
companies,” since the word “companies” as it is last used 
in Section 47-1801 is preceded by the word “insurance.” Thus 
the phrases “Any such company,” “Each of such companies,” 
or “All such companies” appearing in Sections 47-1802, 1804, 
1806 and 1807 must refer to “insurance companies.” 


n. 

Section 47-1702 was not repealed by the Act of August 17, 1937. 

Petitioners say that Section 47-1702 was repealed by the 
enactment of Section 47-1806. 

Sections 47-1801 through 47-1808 were enacted as Title II 
(“TAXES ON INSURANCE COMPANIES”) of the Act of 
August 17, 1937, 50 Stat. 675 et seq. In Section 6 of Title VI 
(“TAX ON PRIVILEGE OF DOING BUSINESS”), supra , 
it was provided, inter alia , that “* * * companies who furnish 
abstracts of titles * * * which pay taxes under existing laws 
of the District of Columbia upon gross receipts * * * and in¬ 
surance companies which pay a tax upon premiums shall be 
exempt from the provisions of this title. * * *” 

It seems clear that Section 47-1702 not only was not re¬ 
pealed by the Act of August 17, 1937, but that as a matter 
of fact Congress recognized in that Act that Section 47-1702 
was still in full force and effect as imposing a tax upon 
“companies who furnish abstracts of titles.” 
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III. 


The certificates of title which petitioners issue are not contracts 
of insurance, and petitioners are therefore not “insurance 
companies” within the meaning of Section 47-1806. 

As hereinbefore stated, there was no evidence as to the 
proportion or number of policies of insurance issued by pe¬ 
titioners or as to the amount of revenue derived therefrqm, 
and no evidence was presented as to the proportion or nub- 
ber of certificates of title issued by petitioners or the amount 
of revenue derived therefrom. If the certificates of title issued 


by petitioners were contracts of insurance as a matter of 
law, then their principal business would have been that jof 
“insurance companies” since their principal source of revenjue 
would have been premiums on insurance contracts. (A{|p. 
23, 39, 41). | 

But as a matter of law, the certificates issued by petitioners 
are not contracts of insurance. As the Tax Court of t{ie 
United States stated in Columbia Title Insurance Co. et al. 
v. Commissioner (1944), 3 T. C. 1099, 1101, in referring to the 
certificates of title issued by these same petitioners: 

I 

I 

“* * * The word ‘certify’ does not mean to insure 
or to guarantee. It means ‘to give certain informa- I 
tion of,’ ‘to verify,’ ‘to attest authoritatively,’ and 
‘to testify to in writing.’ Webster’s New Interna¬ 
tional Dictionary (2d Ed.) 1940. 

“The certificate of title contains no covenant or 
agreement of insurance, warranty, guaranty, or de¬ 
fense of title; it contains no agreement of indemnity. 

It is merely a report and opinion as to the title as 
shown by the records. On the other hand, a title 
policy is a declaration of opinion of the issuer, ‘backed 
by an agreement to make that opinion good, in case 
it should prove to be mistaken, and loss should re¬ 
sult in consequence to the insured.’ Foehrenbach v. 
Gerynan-American Title cfc Trust Co., 217 Pa. 331. 
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66 Atl. 561. A company which certifies title is not 
a guarantor of title and is liable only as an attorney 
would be for negligence or want of skill. Such lia¬ 
bility may be limited by agreement. Glyn v. Title 
Guarantee & Trust Co., 117 N. Y. Supp. 424; Bridge¬ 
port Airport v. Title Guaranty & Trust Co., Ill Conn. 

537, 150 Atl. 509.” 

See also Inter-County Title Guaranty & Mortgage Co. v. Ras- 
quin, 38 F. Supp. 735, 738; Glyn v. Title Guarantee <& Trust 
Co., 117 N. Y. Supp. 424, 426-427; Bridgeport Airport Inc. v. 
Title Guaranty & Trust Co., Ill Conn. 537, 150 Atl. 509, 510; 
Schade v. Gehner, 133 Mo. 252, 34 S. W. 576. 

While Lawyers Title Insurance Co. v. Lawyers Title In¬ 
surance Corp., 71 App. D. C. 120, 122, 109 F. 2d 35, is not in 
point, this Court there made a statement which appears to 
be a recognition of a distinction between certificates of title 
and title insurance. In that case, in referring to one of the 
two litigants, this Court said that “* * * Its business comists 
exclusively in insurance of titles, not in issuance of certificates. 
* * *” (Italics supplied.) 

United States v. Home Title Insurance Co., supra, Title 
Insurance and Trust Co. v. Los Angeles, 61 Cal. App. 232, 214 
P. 667, and Purcell v. Land Title Guarantee Co., 94 Mo. App. 
5. 67 S. W. 726, all of which are relied upon by petitioners 
in their brief, are, as the Tax Court found in the Columbia 
Title Insurance Co. case, supra, not in point. In the Home 
Title Insurance Co. case, supra, the Supreme Court did not 
pass upon the question of whether the issuance of certificates 
of title was the business of insurance. In the Purcell case, 
supra, the title company not only guaranteed the correctness 
of the certificate, but also guaranteed the title. In the Title 
Insurance and Trust Co. case, supra, the documents in ques¬ 
tion provided, inter alia, that the company “* * * hereby 
guarantees that the title to said property as it appears from 
said records, is vested in * * *.” 
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CONCLUSION 

It is submitted that the decisions of the Board in these calses 
were correct and should be affirmed. 


Respectfully submitted. 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. p., 
Harry L. Walker, j 

Assistant Corporation Counsel, D. C., j 
Attorneys for Respondent, 

District Building. 



